United States Court of Appeals 

for the 

District of Columbia Circuit 



TRANSCRIPT OF 
RECORD 






FRANK EDWARD LORSON, Appellant. 


UNITED STATES OF AMERICA, Appellee 


APPELLANT’S BRIEF AND JOINT APPENDIX 


HriMStatBsOamd Mfe Waeeen e - ^ 

Or<*» ftwnw<fC HA « X» _ 

David S. Allshouse, 

BLEB MAY 3 1948 910 17th St, N. W., 

v ' cutai 


Washington, D. C., 
Attorneys for Appellant . 


PRESS OP JUDD & DETWEXLER, INC., WASHINGTON, D. C. 




8 













SUBJECT INDEX 


PAG!} 

Jurisdictional Statement . I 


Statement of Case. 1 

Statutes Involved . 2 

Statement of Points. 3 

Summary of Argument. $ 

Argument . 6 

Conclusion . 24 


Table of Cases 


Amer. Jur. Vol. 23, Section 119, P. 907. 17,1^ 

Amer. Jur. Vol. 28, Section 66, P. 701. Ip 

Amer. Jur. Vol. 28, Section 69, P. 704. Ip 

Bartee v. U. S., 60 F. 2d 247, C. C. A. Tenn. 1932. 17 

Claflin v. Commonwealth Ins. Co., 110 U. S. 81. 7 


Dennis v. Mass. Beneficial Assn., 120 N. Y. 496, 24 


N. E. 843 . 

Derry v. Peek, 14 App. Cas. 337. 

Emerson v. Brigham, 10 Mass. 197, 6 Am. Dec. 109. 

Grand Lodge K. P. of Miss. v. Jones, 1911, 56 So. 458, 

100 Miss. 467 . 

Gibson v. Western New York and P. R. Co., 104 Pa. 142, 

30A, 308,44 Am. St. Rep. 586. 

Hadley v. Clinton County Importing Co., 13 Ohio St. 

502, 82 Am. Dec. 454. 

International Assn, of Machinists v. Grant, 21 Ala. App. 

84, 105 So. 438 . 

Jackson v. U. S., 24 F. 2d 981. 

Leach v. Central Trust Co., 203 Iowa 1060, 213 N. W. 777, 

57 ALR 1165. 

Lehigh Zinc and Iron Co. v. Bamford, 150 U. S. 665-673.. 
Lovick v. Provident Life Assn., 110 N. C. 93,14 S. E. 506- 
507 . 



12 

i9 


18 


i6 

io 

i 

18 

7 

is 






























11 


INDEX 


Page 


Lynch v. U. S., 292 U. S. 571-577, 54 S. Ct. 840-842, 78 

L. Ed. 1434. 12 

Magrader v. U. S., 31 F. 2d 332. 17 

Messerli v. Bantrup (Mo. App.), 216 S. W. 825. 18 

Mutual Life Ins. Assn, of Donley Co. v. Dhoderick, Civ. 

App. 1944, 164 S. W. 1067. 12 

Mntnal Life Ins. Co. of N. Y. v. Love joy, 203 Ala. 432, 

83 So. 591. 16 

Mntnal Life Ins. Co. v. Hilton Green, 241 U. S. 613. 7 

Northwestern Mntnal Life Ins. Co. v. West, 68 F. 2d 

428 . 14 

Pacific Mntnal Life Ins. Co. v. Arnold, 90 S. W. 2d 44- 

48, 262 Ky. 267. 7 

Pence v. U. S., 316 U. S. 332, 62 S. Ct. 1080, 86 L. Ed. 
1510, rehearing denied 62 S. Ct. 1287, 316 U. S. 712, 

86 L. Ed. 1777. 7 

Sonthem Development Co. v. Silva, 125 U. S. 247, 31 

L. Ed. 678, 8 S. Ct. 881. 18 

Sovereign Camp W.O.W. v. Perry, 1939, 187 So. 727, 

237 Ala. 567. 12 

Starney v. U. S., D. C., 42 F. 2d 879, 881. 15 

Steiner v. Eqnitable Life Assurance Society of U. S., 


Stockmeyer v. Tobin, 139 U. S. 176, 35 L. Ed. 123, 11 

S. Ct. 504. ; .. 19 

U. S. ex rel. Lyons v. Hines, Administrator of Veterans 

Affairs, 103 F. 2d 737. 14 

Van Honten v. Pine, 1884, 38 N. J. Eq. 72, 11 Stew. 

72 . 12 

Statutes and Regulations 

Statutes: 

Act of June 7, 1924 as amended c. 320, 43 Stat. 612; 38 

U. S. C. A. 445. 1 

Title 38, U. S. C. A. Section 445 . 1,2 

Title 38, U. S. C. A. Section 551. 24 

World War Veterans’ Act of 1924 as amended July 3, 

1930, Section 307 (c. 849, 46 Stat. 1001, 38, U. S. C. A. ^ 

518) .4,23 























INDEX 


Ill 


Page 

World War Veterans 9 Act of 1924, as amended June 24, 
1932, Section 301 (June 24, 1932, c. 276, 47 Stat. 334, 

38 U. S. C. A. 512, Page 468). 3,9,10 

World War Veterans’ Act as amended June 1, 1937, 
Section 301 (c. 285, 50 Stat. 241, 38 U. S. C. A. 512, 
page 464) . 4 


Regulations: 


U. S. V. A. Regulation 3078. 13 

U. S. V. A. Regulation 3079. 3,13 

U. S. V. A. Regulation 3080. 3,13 

U. S. V. A. Regulation 3085. 













nr the 


United States Court of Appeals j 

Fob the District of Columbia 


No. 9709 


FRANK EDWARD LORSON, Appellant, 

against 

UNITED STATES OF AMERICA, Appellee 


APPELLANT’S BRIEF 


Jurisdictional Statement 

Jurisdiction as set forth in the complaint (app. 1), ijs 
based upon the denial by the Veterans Administration of a 
claim by the appellant for insurance benefits under a con¬ 
tract of United States Government life insurance issued 
upon the life of Harry Benjamin Lorson, deceased, thus 
giving rise to the statutory “disagreement’’ requisite to 
bringing suit in the Court below and vesting in this Court 
appellate jurisdiction by virtue of the Act of June 7, 1924, 
as amended c. 320, 43 Stat. 612; 38 U. S. C. A. 445. 

Statement of Case 

Harry Benjamin Lorson, hereinafter referred to as “the 
insured”, on June 24,1918, while in the naval service of the 
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United States, was granted a Ten Thousand Dollar ($10,- 
000.00) contract of yearly renewable term insurance. On 
July 1,1927, this contract was converted to a Five-Year Con¬ 
vertible Term policy of United States Government Life In¬ 
surance No. K846093, which insurance was maintained in 
force until October 1, 1936. On December 8, 1936, the in¬ 
sured reinstated said policy which continued in force until 
he died on February 21, 1942. Upon his death, Appellant, 
his nephew, the named beneficiary, filed claim for this in¬ 
surance, which claim was denied upon the ground of alleged 
fraud in the reinstatement occurring in December, 1936. 
Thereupon, this suit was instituted and the court below 
found in favor of Appellee upon his defense of fraud. 

Statutes and Regulations Involved 

Title 38 U. S. C. A. Section 445 provides: 

“In the event of disagreement as to claim, including 
claim for refund of premiums, under a contract of 
insurance between the Veterans’ Administration and 
any person or persons claiming thereunder an action 
on the claim may be brought against the United States 
either in the district court of the United States for 
the District of Columbia or in the district court of 
the United States in and for the district in w T hich 
such persons or any one of them resides, and jurisdic- 
! tion is hereby conferred upon such courts to hear and 
determine all such controversies. ” • • * 

“The circuit courts of appeal and the United States 
Court of Appeals for the District of Columbia shall 
respectively exercise appellate jurisdiction and, except 
as provided in sections 346 and 347 of Title 28, the 
decrees of the circuit courts of appeal and the United 
States Court of Appeals for the District of Columbia 
shall be final. ’ ’ 
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The pertinent portion of the U. S. Veterans’ Administra¬ 
tion regulations governing reinstatement of insurance are: 

“3079. United States Government life insurance 
may be reinstated (a) within three calendar months 
including the calendar year for which the unpaid 
premium was due, provided the applicant is in as good 
health as he was at the due date of the premium in de¬ 
fault, (and the application and tender of premiums are 
made within the said three months) (b) after the ex¬ 
piration of the three calendar months mentioned in 
clause (a) provided the applicant is in good health.” 

“3080. The applicant for reinstatement of United 
States Government life insurance must furnish during! 
his lifetime, and before becoming totally and perma¬ 
nently disabled, (and within the three calendar monthsj 
including the calendar month for which the unpaid 
premium was due) a written application signed byj 
him which shall state that he is in as good health as at 
date of lapse, (or after the expiration of the thred 
calendar months, a written application signed by him) 
that he is in good health. ...” 

Section 301 of the World War Veterans’ Act as amended 
June 24, 1932 (Public 194, 72d Congress) c. 276, 47 Statj. 
334 provides: | 

“Provided further, that at the expiration of the five- 
year period a five-year level premium term policy may 
be renewed for a second five-year period at the premiuip 
rate for the attained age without medical examination; 
and in case the five year period of any such policy has 
expired prior to and within 5 months of the date qf 
the enactment of this amendatory proviso and the 
policy has not been continued in another form of Gov¬ 
ernment insurance, such policy may he renewed as of 
the date of its expiration on the same conditions up(^n 
payment of the back premiums within five months 
after such date of enactment, and the Administrator qf 
Veterans Affairs shall cause notice to be mailed to the 


4 


holder of any such policy of the provisions of this 
amendatory proviso.’’ (Italics supplied.) 

iSection 301 of the World War Veterans’ Act was subse¬ 
quently amended June 1, 1937 (c. 285, 50 Stat. 241, 38 
U.S.C.A. 512, page 464) as follows: 

“Provided further , That at the expiration of any 
five-year period a five-year level-premium term policy 
may be renewed for a second or third five-year period 
at the premium rate for the attained age without medi¬ 
cal examination; and in case the five-year period of any 
such policy shall have expired between January 24, 
1937, and the expiration of five months after June 1, 
1937, and the policy has not been continued in another 
form of Government insurance, such policy may be re¬ 
newed as of the date of its expiration on the same con¬ 
ditions upon payment of the back premiums within 
five months after June 1, 1937; and the Administrator 
of Veterans’ Affairs shall cause notice to be mailed to 
the holder of any such policy of the provisions of this 
proviso.” (Italics supplied.) 

Section 307, World War Veterans’ Act of 1924 as 
amended July 3,1930 (c. 849,46 Stat. 1001, 38 U.S.C.A. 518) 
provides: 

“All contracts or policies of insurance heretofore or 
hereafter issued, reinstated, or converted shall be in¬ 
contestable from the date of issuance, reinstatement, 
or conversion, except for fraud, nonpayment of 
premiums, or on the ground that the applicant was 
not a member of the military or naval forces of the 
United States, and subject to the provisions of section 
447 of this title: Provided, That the insured under 
such contract or policy may, without prejudicing his 
rights, elect to make claim to the Veterans’ Administra¬ 
tion or to bring suit under section 445 of this title on 
any prior contract or policy, and if found entitled 
thereto, shall, upon surrender of any subsequent con¬ 
tract or policy, be entitled to payments under the prior 
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contract or policy: Provided further, That this section 
shall be deemed to be effective as of April 6, 1917, and 
applicable from that date to all contracts or policies of i 
insurance/’ 

Statement of Points 

1. The statements made by the insured did not relate to 
any fact material to the reinstatement of the insurance as 
(a) on the date of the insured’s statement the policy was 
in full force and effect under its extended provisions and ! 
in fact had not lapsed; and (b) if the policy had lapsed the 
insured was entitled to reinstate it by merely showing that j 
he was “in as good health as he was at the due date of the 
premium in default” and Appellee did not establish the 
condition of the insured’s health at the date of default in 
payment of premium. 

2. The evidence did not show that the insured made any 
misrepresentations with intent to deceive; and in fact the 
evidence shows that on the date in question, December 8, 
1936, he did not have sufficient mental capacity to form an 
intent to deceive. 

3. The insurance policy in force at the time of the in¬ 
sured’s death is incontestable by its terms and Appellee is 
therefore precluded from raising the issue of fraud because 
of anything occurring prior to its effective date. 

Summary of Argument 

I 

1. The alleged fraud did not relate to a statement of an ^ 
material fact because the policy did not lapse and reinstate J 
ment was not required. 

2. The alleged fraud did not relate to a material fact be j 
cause to reinstate the policy it was only necessary that th$ 
insured be “in as good health as he was at the due date of the 
premium in default.” 
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3. The evidence adduced at the trial totally failed to es¬ 
tablish that insured made the alleged misrepresentation with 
intent to deceive; and he lacked the mental capacity to form 
such intent. 

4. The insurance policy in force at the time of the in¬ 
sured’s death is incontestable by its terms and Appellee is 
therefore precluded from raising the issue of fraud because 
of anything occurring prior to its effective date. 

Argument 

1. The alleged fraud did not relate to a material fact 
since the policy urns in full force and effect under the ex¬ 
tended insurance provisions of the insurance contract which 
required no health statement for reinstatement. 

On December 8,1936 the insured executed a Veterans Ad¬ 
ministration Form 744, “Application for Reinstatement of 
United States Government Life Insurance’’ which was also 
dated December 8, 1936, wherein the insured stated over 
his signature that: 

(1) He was in as good health as he was on the due date 
of the premium in default. 

(2) He had not been ill or contracted any disease or 
suffered from any injury or been prevented by ill health 
from attending his usual occupation. 

(3) He had not consulted a physician in regard to his 
health since the lapse of the insurance. (Appellee’s Ex¬ 
hibits; App. p. 71.) 

Appellee charges that the information supplied by the 
insured in this application was false and fraudulent. It 
is appellant’s contention that these statements could not 
form the basis of legal fraud since they were not material 
to the reinstatement of the insurance in this case. 

There can be no doubt but that one of the essential in¬ 
gredients of the defense of fraud is that it relate to a mate- 








rial fact. In Pence v. Z7. S., 316 U. S. 332,62 S. Ct. 1080,86 L. 
Ed. 1510, rehearing denied 62 S. Ct 1287, 316 U. S. 712, 
86 L. Ed. 1777, the U. S. Supreme Court specified the neces¬ 
sary essentials to establish fraud, all of which must be pres¬ 
ent. Like the instant case the Pence decision concerned a 
policy of United States Government life insurance. The 
Court in that case said (at page 338): 

“The necessary elements of the defense of fraud are 
established by our decisions to be: (1) a false represen¬ 
tation; (2) in reference to a material fact; (3) made 
with knowledge of its falsity; (4) and with the intent to 
deceive; (5) with action taken in reliance upon the 
misrepresentation. ,, Claflvn v. Commonwealth Insur¬ 
ance Company, 110 U. S. 81; Lehigh Zinc and Iron 
Company v. Bamford, 150 U. S. 665-673; Mutual Life 
Insurance Company v. Hilton Green, 241 U. S. 613; 
c.f. Derry v. Peek, 14 App. Cas. 337. 

As to what is material in a particular case depends upon 
all the circumstances of the case. Webster’s Collegiate 
Dictionarv, Fifth Edition, defines the word “Of solid or 

. i 

weighty character; of consequence; important.” In Pacific 
Mutual Life Insurance Company v. Arnold, 90 S. W. 2d 
44-48, 262 Ky. 267, the Court distinguished between a mateJ 
rial misstatement and a misstatement on a material subject) 

l 

saying that the latter would not support a charge or dej 
fense of fraud. 

In the instant case the five year convertible term policy 
(Appellant’s Exhibit .; App. p. 66) was made effective July 
1,1927, and had, therefore, been in effect for nine years an<} 
three months when it lapsed for failure to pay the October^ 
1936 premium. It was in a state of lapse for approximately 
two months when the insured filed his application for re^ 
instatement on December 8,1936. 
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The policy (Appellant’s Exhibit 4, App.) provides in par¬ 
agraph 5 (c): 

“Upon default in payment of premium and the expira¬ 
tion of the grace period, if the policy has not been sur¬ 
rendered for cash or for paid-up insurance, this policy 
shall be extended automatically as term insurance for 
an amount of insurance equal to the face value of the 
policy, less any indebtedness for such time from the 
due date of the premium in default as the cash value 
less any indebtedness will purchase when applied as 
a net single premium at the attained age of the Insured. 
The extended insurance shall be with right to total and 
permanent disability benefits and with right to divi¬ 
dends payable in cash only. The number of monthly 
installments payable upon due proof of total and per¬ 
manent disability or death of the Insured under such 
extended insurance will be the same as would then be 
payable under this policy. The extended insurance 
shall not have a loan value, but shall have a cash value.” 

Paragraph 6 of the policy (Appellant’s Exhibit 4, App.) 
is a table of guaranteed surrender values beginning with 
the end of the sixth policy year. This table reflects that at 
the end of the ninth policy year it had a surrender value 
sufficient to keep it in force under extended insurance with 
disability benefits for a period of six years and 15 days. 
Under the pertinent Veterans Administration regulation, 
No. 3085. (Appellant’s Exhibit 2; App. p. 64) a lapsed Gov¬ 
ernment life insurance policy which is in force under ex¬ 
tended term insurance could be reinstated without health 
statement or other medical evidence provided the applica¬ 
tion for reinstatement was made in less than five years be¬ 
fore the expiration of the extended insurance which was 
done here. 

It seems clear from the foregoing that the policy at the 
time of lapse had adequate extended insurance to keep it 
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vn force until the insured’s application for reinstatement 
was filed on December 8 , 1936 . It seems also clear that 
wider the regulations of the Veterans Administration it\ 
was not necessary under these circumstances that the in¬ 
sured submit any statement with respect to his health to\ 
secure reinstatement. 

The only other evidence in the record which would ap^ 
pear to affect this construction of the policy is Appellee’s 
Ex. 5 (App. p. 72). This is a letter from the Director ofl 
Insurance, Veterans Administration to the insured dated 
August 24, 1932 which advises him that his policy of inf 
surance has been renewed for a second five year period 
(July 1, 1932 to July 1, 1937) in accordance with the pro¬ 
visions of Section 301 of World War Veterans’ Act of 1924, 
as amended June 24, 1932 except “• * • that the non¬ 

forfeiture provisions designated in paragraph 5 (cast 
value, paid-up insurance, extended insurance and policy 
loans) and the table of guaranteed surrender values shown 
on the second page of • • • policy (App. p. 66) shaJU 
be null and void since these provisions and values would 
only have become effective had you continued your policy 
in force by the payment of premiums for the sixty first afid 
subsequent months at the ordinary life rate for your At¬ 
tained age.” 

Section 301 of the World War Veterans Act as amended 
June 24, 1932 provides no authority to the Veterans Ad¬ 
ministration to exclude from the renewal the provisions of 
the policy relating to non-forfeiture and guaranteed sur¬ 
render values. In fact this amendment specified that Re¬ 
newals thereunder be “on the same conditions.” In perti¬ 
nent part Section 301 as amended June 24, 1932 (June 24, 


1932, c. 276, 47 Stat. 334, 38 U.S.C.A. 512 Note page 468) 
states: 

“Provided further, that at the expiration of the five- 
year period a five-year level premium term policy may 
be re-newed for a second five year period at the pre¬ 
mium rate for the attained age without medical ex¬ 
amination; and in case the five year period of any such 
policy has expired prior to and within 5 months of 
June 24, 1932, and the policy has not been continued 
in another form of Government insurance, such policy 
may be renewed as of the date of its expiration on the 
same conditions upon payment of back premiums 
within five months after June 24, 1932 and the Ad¬ 
ministrator of Veterans Affairs shall cause notice to 
be mailed to the holder of any such policy of the pro¬ 
visions of this proviso.” (Italics supplied.) 

(Note: Five year level premium term insurance in¬ 
cludes five year convertible term insurance (T-149) 
(App. p. 46)). 

And a Veterans Administration regulation or promulga¬ 
tion which is “inconsistent with law” is ultra vires. Act of 
July 3,1930, c. 863, Section 1,46 Stat. 1016; Jackson v. TJ. S., 
24 F. 2d 981 , reversed on other grounds C.C.A. 1929 34 F 
2d 241 y affirmed on other grounds 1930 , 50 S. Ct. 294 , 281 
U. S. 344,74 L. Ed. 891 and TJ. S. ex rel Lyons v. Hines, infra. 

It is extremely difficult to understand Appellee’s position 
on the extended insurance provisions of the policy. It 
seems, however, to be the contention that the policy never 
reached a sixth year, the first year that substantial surrender 
values are available (Appellant’s Ex. 4, para. 6, App. 
p. 66), despite the fact that the policy was actually nine 
years and three months old when the lapse occurred. The 
basis for this contention does not appear in the policy or in 
any regulation or statute which was introduced or cited at 
the trial. 
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I 


In Paragraph V of the Findings of Fact (App. p. 10) it | 
is stated “. . . that the ‘Table of Guabanteed Suerexdeb 
Values’ appearing in paragraph 6 of the policy providing, 
among other things, for extended insurance in the amounts 
and for the periods stated therein after the policy had been 
in force for six years or more was and is applicable only 
if the insured had converted his insurance to one of the 
other forms of policies issued by the United States at a 
higher rate of premium as provided by paragraph 18 of 
the policy.” Paragraph 18 does provide for an exchange of| 
the policy within five years from the effective date for any 
other plan of insurance issued by the “United States Vet¬ 
erans Bureau” “upon payment of the difference in reserve 

i 

on this policy and the reserve on the new policy.” This| 
provision of the policy clearly contemplates the exchange 
of this policy for a new one the provisions of which would 
vary as to the type of plan selected. Now, how can it b^ 
stated that the provisions of the instant policy with respect 
to guaranteed surrender values (which become substantial 
only after siodh policy year) apply only when a conversion 
is made to another plan of insurance when such a conversion 
which must be made within five years would necessitate th$ 
issuance of a new policy a/nd cancellation of this policyf 
Under this interpretation of the policy here it would not 
be possible under any set of circumstances for the surrender 
values set forth in paragraph 6 to accrue. 

It is respectfully submitted that there is absolutely noth¬ 
ing in the evidence in this case, m the policy, in any statutory 
authority or authorized regulation which justifies the in¬ 
terpretation given this policy by the appellee and, “IV^r 
risk policies being contracts are property and create vested 
rights. The terms of these contracts are to be found in 
part in the policy, vn part vn the statutes imder which thly 
are issued and the regulations promulgated there wider j” 
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Lynch v. U. S. 292 U. S. 571-577, 54 S. Ct. 840-842, 78 L. Ed. 
1434. (Italics supplied.) 

In view of the foregoing it is appellant’s firm conviction 
that the statements with respect to health in insured’s ap¬ 
plication for renewal were unnecessary to the reinstatement 
and were, therefor, not material facts which could form the 
basis of one of the essential elements of the defense of 
fraud. It is well settled that statements made on matters 
unnecessary to effect reinstatement are considered to be 
without consideration and it is immaterial as to whether 
they are true or false. Sovereign Camp W.O.JV. v. Perry, 
1939 187 So. 727, 237 Ala. 567; Steiner v. Equitable Life As¬ 
surance Society of U. S., 1933, 262 N. Y. 11, 146 Misc. 292; 
Grand Lodge K. P. of Miss . v. Jones, 1911, 56 So. 458, 100 
Miss. 467; Mutual Life Insurance Association of Donley Co. 
v. Rhoderick, Civ. App. 1944,164 S.‘W. 1067; Van Houten v. 
Pine, 1884, 38 N. J. Eq. 72, 11 Stew. 72; Dennis v. Mass. 
Beneficial Association, 120 N. Y. 496, 24 N. E. 843. 

2. The alleged fraud did not relate to a material fact 
because to reinstate policy it was only necessary that in¬ 
sured be “in as good health as he was at the due date of the 
premium m default.” 

In the Court below appellee contended that the statements 
in the reinstatement application supra (App. p. —) were 
false. Proof, however, was submitted as to only two of 
these statements, i.e., the ones relating to illness and con¬ 
sultation of a physician since the lapse of the insurance. 
Appellee made no showing as to the health of the insured 
at the time of the lapse. In fact, the only evidence in the 
entire record on this score is found in the testimony of Dr. 
Allen E. Lee, a witness for appellant, which suggests (App. 
p. 32) that the condition of the insured at the time of the 
lapse was comparable to his condition when he applied for 
reinstatement approximately two months later. 
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It is appellant’s contention that this portion of the re-1 
instatement application is the only material one since thd 
Veterans Administration regulation under which the policy 
was reinstated required only that the insured be in as good 
health when he applied for reinstatement as he was when 
the policy lapsed. 

As appellee agrees in its Answer, page 3, paragraph I, 
(App. p. 4) the application for reinstatement signed by the 
insured on December 8, 1936, was under Veterans Admin¬ 
istration Regulation 15, paragraphs 3078, 3079, and 3080. 
The pertinent provisions of these paragraphs are as follows: 

“3078. . . . United States Government life insure 
ance which has lapsed or may hereafter lapse may be 
reinstated upon evidence of the insurability of the ap¬ 
plicant satisfactory to the Director of the United Stateb 
Veterans Bureau and under the conditions stated ib 
Regulations paragraphs 3079 and 3080.” 

“3079. United States Government life insurance majp 
be reinstated (a) within three calendar months includ¬ 
ing the calendar year for which the unpaid premiuih 
was due, provided the applicant is in as good health 
as he was at the due date of the premium in default, 
(and the application and tender of premiums are mac(e 
within the said three months) (b) after the expiratio^ 
of the three calendar months mentioned in clause (a) 
provided the applicant is in good health.” 

“3080. The applicant for reinstatement of United 
States Government life insurance must furnish during 
his lifetime, and before becoming totally and permf 
nently disabled, (and within the three calendar months 
including the calendar month for which the unpaid 
premium was due) a written application signed by 
him which shall state that he is in as good health as at 
date of lapse, (or after the expiration of the thr^e 
calendar months, a written application signed by hinj) 
that he is in good health. ...” 

Under the facts in this case where the lapse was for le^s 
than three months, Regulation 3079(a) and the first portion 
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of Regulation 3080 are clearly the applicable ones and re¬ 
quire only a statement that the insured was in as good health 
at the time he applied for reinstatement as he was when the 
policy lapsed for non-payment of premium. 

This view is borne out by the testimony of appellee’s own 
expert witness, Otis M. Yokum, a lawyer and Veterans Ad¬ 
ministration expert on insurance matters for 16 years 
(App. p. 27). When asked whether he, as a Veterans Ad¬ 
ministration official, would reinstate the policy on the facts 
in evidence, Mr. Yokum said (App. p. 28): 

“Do I answer ‘Yes’ or ‘No,’ Your Honor, I would 
have to know what his condition was on October first, 
if it was the same. If it was the same, we would re¬ 
instate it.” 

And, the burden of proof was on the appellee to show the 
condition of the insured at the time the policy lapsed in 
order to show that the statement in the application for re¬ 
instatement was false. Pence v. TJ. S., supra. Certainly 
this burden is not satisfied when the only possible proof 
must come from inferences to be drawn from the evidence 
of insured’s physical condition on the date of the applica¬ 
tion for reinstatement. This is particularly true when such 
inferences are in no way supported by medical testimony. 
This Court said in Northwestern Mutual Life Insurance 
Company v. West, 68 F. 2d 428 that “The defense of misrep¬ 
resentation or fraud . . . must be established by a pre¬ 
ponderance of clear and satisfactory evidence. ...” 

Almost precisely the same question as is presented here 
was before this Court in U. S. ex rel. Lyons v. Hines, Ad¬ 
ministrator of Veterans Affairs, 103 F. 2d 737. In that case 
which was decided February 6, 1939, the veteran sought to 
reinstate a lapsed policy of Government life insurance under 
the same Veterans Administration regulations as are in¬ 
volved here. The Veterans Administrator, however, re- 
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fused to reinstate the total and permanent disability pro¬ 
vision of the policy because the veteran was not then in godd 
health. 

This Court, in a decision written by the now Chief Justice 
of the United States said at page 744: 

“As it came under the general requirements $f 
United States Government life (converted) insurance 
policies contained in Sec. 304 (World War Veterans 
Act of 1924 as amended, supra) and as reinstatement 
was requested within three months from the due d4te 
of the premium in default, under Regulation 3079 (a) 
supra, it was merely necessary for the veteran to shyw 
that he was in as good health as he was at the due ddte 
of the premium in default.” (Second parenthesis and 
italics supplied.) 

In the Hines case supra the Court considered as especially 
significant to the problem involved the distinction between 
“reinstatement” and “reinsurance.” The opinion of ihe 
Court at page 742 had this to say on the difference between 
these two insurance concepts: 

‘ 4 The fact that it is necessary that the veteran mbst 
satisfy the Administrator (Veterans Affairs) in re¬ 
spect of his good health at the time of the issuance of 
the provision is not a justification, under the statute 
for a regulation requiring proof of good health satis¬ 
factory to the Administrator to reinstate the lapsed 
provision. That has never been the criterion. There 
is a wide difference between the right of an insured’s 
‘reinstatement’ of a policy of insurance and the right 
of reinsurance. In Starney v. U. S., D.C. 42 F. 2d $79, 
881, the court said ‘Reinstatement implies placing the 
insured in the same condition that he sustained towrard 
the insurer before forfeiture was incurred and (Joes 
not imply the making of a new contract or policy’ and 
further ‘ Clearly reinstatement does not change the 
contractual relationship or status of the parties.’ In 
Lovick v. Provident Life Association, 110 N.C. 93, 14 
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S.E. 506-507, it is said: * “Reinstatement” does not 
imply reinsurance,—the granting or making of a new 
policy,—a new contract of insurance. It fairly implies 
i placing the insured—in respect and relation to the com¬ 
pany, the policy, the whole contract of insurance—in 
the same condition he occupied and sustained toward 
them next before the forfeiture was incurred. The 
provision is not that the insured may reinsure. He 
i might do this without such a provision. The purpose 
was to give him a valuable benefit,—the benefit of such 
1 reinstatement,—and secure it to him by and as part 
of the contract of insurance ... it (reinstatement) 
implies a revival and continuance of the contract of in¬ 
surance forfeited, just as if there had been no forfeiture. 
This is the very purpose contemplated and intended by 
the contract; otherwise, it means and is worth nothing, 
practically. 9 9 9 International Association of Machinists 
v. Grant, 21 Ala. App. 84, 105 So. 438, Mutual Life In¬ 
surance Company of New York v. Love joy, 203 Ala. 
432, 83 So. 591. 

This Court, in reaching its decision in the Hines case, also 
considered the liberal policy of Congress on matters re¬ 
lating to insurance issued during a war time period. 

“The several Acts of Congress authorizing the con¬ 
version of war risk insurance without medical exami- 
i nation clearly indicate the liberality relative to the 
conversion of war risk insurance ... we have been 
cited to no statute or valid regulation in which the right 
of reinstatement within three months from due date of 
premium in default had any appearance of reinsur¬ 
ance.” 

And the Court in concluding that the Veterans Adminis¬ 
tration was unauthorized in requiring a showing of good 
health for reinstatement said at page 746: 

“By the issuance of this provision the rights of the 
veteran thereby became vested.” 
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It seems abundantly manifest from the foregoing that 
under the regulations in effect at the time insured sought to 
reinstate his policy that it was necessary only that he be 
in as good health at the date of lapse as he was on the date 
of reinstatement. The remaining statements in the applica¬ 
tion for reinstatement, i.e., the ones relating to whether | 
insured had been ill or consulted a physician subsequent | 
to the lapse of the policy, were therefore not material to the 
reinstatement and false statements with respect thereto 
could not form the basis for a defense of fraud. Pence v. 
U. S.; Sovereign Camp W.O.W. v. Perry; Steiner v. Equi¬ 
table Life Assurance Society of U. S.; Grand Lodge K. P. | 
of Miss. v. Jones; Mutual Life Insurance Association of 
Donley Co. v. Rhoderick; Van Houten v. Pine; Dennis v. 
Mass. Beneficial Association , supra. 

And the regulations of the Veterans Administration have 
the force of law and the Government is bound by these rules. 
Magruder v. U. S., 31 F. 2d 332; Bartee v. U. S., 60 F. 2d 
247 C.C.A. Tenn. 1932. 

Since no satisfactory evidence—or evidence at all—was | 
produced by appellee to show the condition of insured at 
time of the lapse of the policy, it cannot be contended that 
the only material statement on the application for reinstate¬ 
ment was a “false representation.’’ Pence v. U. S., supra. 

3. The evidence adduced at the trial totally failed to 
establish that insured made the alleged misrepresentations 
with intent to deceive; and he lacked the mental capacity to 
form such intent. 

Under the decided cases, the essential element (to a dej 
fense of fraud) of fraudulent intent or intent to deceive 
would appear to involve a wilfully false misrepresentation 
from which the intent may be imputed or inferred, since 
one is presumed to have intended the necessary conse¬ 
quences of his own voluntary acts. 23 Am. Jur., Section 
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119, P. 907 citing Leach v. Central Trust Co., 203 Iowa 1060, 
213 N.W. 777, 57 ALR 1165; Emerson v. Brigham, 10 Mass. 
197, 6 Am. Dec. 109; Messerli v. Bantrup (Mo. App.) 216 
S.W. 825; Hadley v. Clinton County Importing Co., 13 Ohio 
St. 502, 82 Am. Dec. 454; Claflin v. Commonwealth Ins. Co., 
supra. 

As a necessary corollary of the above, the majority rule, 
which is the Supreme Court rule, requires that a repre¬ 
sentation in order to be a wilfully false one be made with 
knowledge of its falsity. Pence v. TJ. S., supra. And there 
is no presumption of scienter from the mere fact of falsity. 
In Southern Development Co. v. Silva, 125 U.S. 247, 31 L. 
Ed. 678, 8 S. Ct. 881, it is stated that 

. . the law raises no presumption of knowledge of 
falsity from the single fact per se that the represen¬ 
tation was false. There must be something further to 
establish the defendant’s knowledge.” 

It is the contention of the appellant that the insured at 
the time he executed the application for reinstatement of 
this insurance was physically and mentally incapable of 
forming an intent to deceive since he was not at that time, 
because of his condition, able to determine whether the 
statements in the application were true or false. 

If is, of course, true that not every substandard mentality 
renders the person afflicted thereby incapable of entering 
into contracts or doing other business. However, a reason¬ 
able test of capacity is indicated in 28 Am. Jur., Sec. 66, 
P. 701 to be 

“. . . Whether an infirmity operates to render a per¬ 
son incapable of binding himself absolutely by contract 
is whether his mind has been so affected as to render 
him incapable of understanding the nature and con¬ 
sequences of his acts, or more exactly, whether his 
mental powers have become so affected as to make him 
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unable to understand the character of the transaction 
in question . 9 9 Citing Stockmeyer v. Tobvn, 139 U. S. 176, 
35 L. Ed. 123,11 S. Ct. 504. 

And it has been held that a person who is under the in¬ 
fluence of drugs is incompetent of entering into a contract 
in the same fashion as one whose mental infirmity results 
from other causes but which also renders the person af¬ 
fected thereby unable to comprehend the nature and effects 
of his acts. 28 Am. Jur. Sec. 69 , p. 704 , Gibson v. Western 
New York and P. R. Co., 164 Pa. 142, 30A 308, 44 Am St. 
Rep. 586. 

The evidence adduced at the trial of this case fits com- | 
pletely into this pattern. The testimony as to the physical 
condition of the insured at the time of the execution of the 
reinstatement was given by two witnesses: one called by 
the appellee, Dr. J. Wilford Forster, and the other called | 
by the appellant, Dr. Allan E. Lee. 

The substance of Dr. Forster’s evidence (App. p. 13) as it | 
relates to the foregoing points is that the insured did not 
comprehend the seriousness of his condition (App. p. 16) 
(which is a common characteristic of persons suffering from 
a heart condition) and could have been in a condition of im¬ 
paired mentality where his reasoning power was numbed. 
According to the Doctor, this impairment which he did not| 
say existed but which he did say could have existed would 
have been occasioned by the physical condition of the in¬ 
sured at this time together with the effect produced by the 
drugs which he had been administered. The Doctor was 
asked (App. p. 25) “would that temperature of 102% bq 
something that would possibly cause him (the insured) 
not to have sufficient mental capacity to intend to commii 
a fraud?” His answer was, “It might impair his mental 
capacity.” And, to the question, “What effect might thq 
acidosis have on his mental capacity to commit a fraud, 
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Doctor, in your opinion?” he replied, “it might nwnb his 
reasoning power. Possibly, 1 cannot say for sure, but it is 
possible it would impair his reasoning power and apprecia - . 
lion of what is going on around him, and he would not be as 
alert as he normally would be.” 

The testimony of Dr. Allan E. Lee (App. p. 32), an emi¬ 
nently qualified practicing diagnostician on heart ailments, 
was substantially to the effect that the insured, because of 
his physical condition and because of the drugs he was given 
did not have the capacity to form an intent to deceive when 
he executed the reinstatement application (App. p. 43). 

“Here is a man who had a coronary thrombosis. 
Here is a man who had an acute cardiac emergency, 
who has had a great deal of pain, who has been well 
narcotized to a point where that pain although still 
existing didn’t register on his mind, brought to a hos¬ 
pital, who then develops a fever and on whom they find 
an acetone reaction in his body, with glucose, which is 
an acidosis poisoning—putting it in an ordinary term 
instead of medical—who has the effects quite evident 
as described in the record of shock, because of his cold 
and clammy skin and his drop in blood pressure. That 
man mentally is not existing up to par. He is existing 
as I term it on a vegetative plan. Yes, they give him 
fluids, perhaps, his heart is just beating, even though it 
is fast, to keep up the supply of oxygen to his vital 
organs. But as far as his mental acuity is concerned, 
and in my experience, having seen these type of cases, 
they are known—well I don’t want to put it that way, 
but they don't register mentally (T-102) normal, and 
cannot be approached to any problem which requires 
fluid judgment, depth of perception, and full under - 
standing, normal understanding.” 

The defense of fraud was here urged by the appellee. 
Normally, as indicated supra, the intent to deceive would 
be imputed from a wilfully false statement so that evidence 
as to intent would not be necessary. But we do not have 
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the normal situation in this case since the lack of capacity 
of the insured was first introduced into the picture by the 
appellee’s own witness. Therefore, it became incumbent 
upon appellee to offset any inferences of incapacity by clear 
and satisfactory evidence. This was not done and not only 
was it not done but the evidence of the appellant, through 
Dr. Lee, tipped the scales completely against the normal J 
presumption of the intent being inferred from the act. 

The burden of proof to establish the defense of fraud 
was upon the defendant (Pence v. U. S., supra) and this bur¬ 
den must be satisfied by a preponderance of evidence that 
is clear and satisfactory. Northwestern Mutual Life In¬ 
surance Co. v. West, supra. ... 

There are several circumstances peculiar to this case 
which affect the preponderance of clear and satisfactory 
evidence test The insurance policy here had been in force 
for eighteen years. The lapse was two months. The insur¬ 
ance had been granted during a time of war to a member 
of the Armed Forces and veterans insurance is a subject | 
on which the Congress and the courts has always expressed 
the most liberal policy. U. S. ex rel Lyons v. Hines, supra. 

All of the foregoing factors, it is respectfully submitted, 
are entitled to important consideration in determining | 
whether the evidence which is to work a forfeiture of the 
insurance, if it meets the test, is “clear and satisfactory” 
and of sufficient quantity to satisfy the standard of this court 
as expressed in Northwestern Mutual Life Insurance Co. 
v. West, supra. 

It does not seem reasonable on the state of the evidence 
in this case that it can be said that the insured intended to 
defraud the United States, and that this was proved by “aj 
preponderance of clear and satisfactory evidence.” 

4. The insurance policy in force at the time of the in* 
sured’s death is incontestable by its terms and Appellee id 
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therefore prechided from raising the issue of fraud because 
of anything occurring prior to its effective date. 

Attached to the policy (Appellant’s Exhibit 4 App. p. 66) 
is a certificate of renewal under the provisions of Section 
301, World War Veterans’ Act as amended June 1, 1937, 
supra. In pertinent part this amendment provides as fol¬ 
lows: 

11 Provided further , That at the expiration of any 
five-year period a five-year level-premium term policy 
may be renewed for a second or third five-year period 
at the premium rate for the attained age without medi¬ 
cal examination; and in case the five-year period of any 
such policy shall have expired between January 24, 
1937, and the expiration of five months after June 1, 
1937, and the policy has not been continued in another 
form of Government insurance, such policy may be 
renewed as of the date of its expiration on the same 
conditions upon payment of the back premiums within 
five months after June 1, 1937; and the Administrator 
of Veterans’ Affairs shall cause notice to be mailed to 
the holder of any such policy of the provisions of this 
proviso. ’ ’ (Italics supplied.) 

Since the above renewal authorized by statute provides 
the new policy shall be issued on the same conditions as 
the former policy the new policy includes paragraph 9 of the 
previous policy (Appellant’s Exhibit 4 App. p. 66) which 
states: 

“This policy shall be incontestable after the insur¬ 
ance has been in force for six months from the date of 
issuance or reinstatement, except for fraud or non¬ 
payment of premiums, and the policy is issued free of 
restrictions as to travel, residence, occupation, or mili¬ 
tary or naval service. However, no insurance shall be 
payable for death inflicted as a lawful punishment for 
crime or military offense, except when inflicted by the 
enemy; Provided, That the cash value hereof less any 
indebtedness on the date of such death shall be paid to 
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the designated beneficiary if living, or if there be no 
designated beneficiary alive at the death of the Insured, 
the said value shall be paid to the estate of the Insured.” 

Further, Section 307, World War Veterans’ Act 1924 as 
amended July 3, 1930 (c. 849, 46 Stat. 1001, Title 38, Par. 
518, U. S. C. A.) provides: j 

“All contracts or policies of insurance heretofore or 
hereafter issued, reinstated, or converted shall be in¬ 
contestable from the date of issuance, reinstatement, 
or conversion, except for fraud, nonpayment of prem¬ 
iums or on the ground that the applicant was not a mem¬ 
ber of £he military or naval forces of the United States, 
and subject to the provisions of section 447 of this title: 
Provided, That the insured under such contract or pol¬ 
icy may, without prejudicing his rights, elect to make 
claim to the Veterans’ Administration or to bring suit 
under section 445 of this title on any prior contract or 
policy, and if found entitled thereto, shall, upon sur¬ 
render of any subsequent contract or policy, be entitled 
to payments under the prior contract or policy: Pro¬ 
vided further, That this section shall be deemed to be 
effective as of April 6, 1917, and applicable from that 
date to all contracts or policies of insurance.” 

I 

It is the appellant’s contention that under this state of 
the law and facts the policy which was renewed effective j 
July 1, 1937 was in fact a completely new policy of insur¬ 
ance which required no health statement or medical exami¬ 
nation whatsoever and was incontestable after it was in 
force 6 months from July 1,1937. 

It is true that the incontestability paragraph of the policy 
provided an exception in the case of fraud, however there 
has been no fraud in connection with the renewed policy as 
it was first issued August 5,1937 and was in force continu¬ 
ously four years longer than the required six months, until 
February 21, 1942, when the insured died. It was in all 
material respects a new policy! No effort was made by 




24 


Appellee to contest this policy nntil long after the insured’s 
death. The alleged act of fraud under the old policy occur¬ 
red in December, 1936, and could be no legal basis for 
the defense of fraud under this policy issued August 5,1937. 

• •••••• 

Upon a remand of this case to the lower court it will 
be proper for that court to determine the attorneys’ fees 
in accordance with the provisions of Section 551, Title 38, 
U. S. C. A. which provides: 

• • • “Wherever a judgment or decree shall be 

rendered in an action brought pursuant to said section 
445 of this title the court, as a part of its judgment 
or decree, shall determine and allow reasonable fees 
for the attorneys of the successful party.” 

Conclusion 

The judgment appealed from should be reversed and the 
cause remanded to the District Court with instructions to 
enter judgment in favor of appellant and to determine the 
amount of attorneys ’ fees payable in accordance with law. 

Respectfully submitted, 

Warben E. Millbb, 

David S. Allshouse, 
Attorneys for Appellant . 


► 
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IN THE 


United States Court of Appeals for the 
District of Columbia 


Civil Action No. 17971. 


FRANK EDWARD LORSON, Beneficiary of Harry Lor- 
son, care of Eugene Blumenthal, 60 East 42nd St., 
New York City, Plaintiff, 


UNITED STATES OF AMERICA, Defendant. 


Filed Dec 4 1942 

Complaint on United States Government Life (Converted) 
and War Risk Term Insurance Contract. 

1. This suit is instituted under the provisions of Section 
19, World War Veterans’ Act, 1924, as amended July 3, 
1930, Title 38, U. S. C. A., Paragraph 445. 

2. That decedent, hereinafter referred to as the insured, 
while serving in the armed forces of the United States dur¬ 
ing the late World War, applied for and was granted, a 
contract of yearly renewable war risk term insurance in tne 
amount of Ten Thousand Dollars ($10,000.00) which con¬ 
tract was duly converted into a United States Government 
Life Insurance Contract in the amount of Ten Thousand 
Dollars ($10,000.00) which latter contract was in full force 
and effect on, to-wit, February 21, 1942, plaintiff, having 
been duly designated by the insured as beneficiary thereof. 

3. The insured died on, to-wit, February 21,1942 at which 
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time said contract was in full force and effect and plaintiff 
was the named beneficiary thereof. 

4. Claim was made for the payment of insurance benefits 
under said contract on, to-wit, March 11, 1942 which claim 
was denied by defendant on, to-wit, June 12, 1942, thus 
creating a disagreement as contemplated by Section 19, 
World War Veterans’ Act, 1924 as amended and vested in 
this court jurisdiction to hear and determine the issues 
herein involved. 

5. Wherefore, plaintiff demands: 

1 1. Judgment against defendant for $10,000.00; 

2. And asks that of the sum for which judgment is given 
ten per centum thereof shall be deducted therefrom and 
paid by defendant to plaintiff’s attorney as attorney’s fees 
herein. 

Frank Edward Lorson, 

Plaintiff. 

Warren E. Miller 
1343 H St. N. W. 

Washington, D. C. 

Attorney for Plaintiff 
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State op New York, 

City of New York, ss: 

I do solemnly swear that I have read the foregoing com¬ 
plaint by me subscribed and know the contents thereof; that 
the matters therein stated, as of my personal knowledge are 
true, and those matters stated upon information and belief, 
I believe to be true. 

Frank Edwakd Lorson. 


Subscribed and sworn to before me this 24th day of No¬ 
vember, 1942. 

Meter Schleefeb 

Notary Public. 


To: Edward M. Curran, United States Attorney for the 
District of Columbia 

Demand for jury trial is hereby made. 

Warren E. Miller 
Attorney for Plaintiff. 


Service accepted this 2nd day of Dec., 1942. 

Edward M. Ctjrran 
United States Attorney for 
the District of Columbia. 


193 Filed Jan 27 1943 

i 

Answer. I 

Comes now the defendant, the United States of America, 
by the United States Attorney in and for the District of 
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Columbia, and Joseph H. San, Attorney, Department of 
Justice, and for answer to the complaint filed herein says: 

First Defense 

I. 

Defendant admits the allegations contained in paragraph 
designated 1 of the complaint. 

II. 

Defendant denies the allegations contained in paragraphs 
designated 2 and 3 of the complaint except that defendant 
admits and alleges: 

That Harry B. Lorson, hereinafter referred to as the 
insured, entered active service in the United States 
Navy June 17, 1918, was released from active duty 
December 11, 1918, and was discharged September 30, 
1921; that while in the naval service, on June 24, 1918, 
he applied for and was granted a contract of yearly 
renewable term insurance in the principal sum of 
$10,000; that except for a number of lapses, each not 
exceeding three months, premiums on said con- 
194 tract of yearly renewable term insurance were 
paid to include the month of June 1927; that 
effective July 1, 1927, on insured’s application of the 
same date, said contract was converted to a Five Year 
Convertible Term policy of United States Government 
life insurance, No. K-846,093, for which a policy was 
issued providing for payment of the proceeds in one 
sum to the estate of the insured, no beneficiary having 
been designated by the insured; that except for a num¬ 
ber of lapses, each for a period not exceeding three 
months, as hereinafter set forth, the premiums on said 
contract were paid to include the month of January 
1942, the policy having been renewed for succeeding 
five year periods, effective July 1, 1932, and July 1, 
1937; that by instrument in writing, Form 724, executed 
May 23,1939, and filed in the Veterans Administration 
on the same date, the insured changed the beneficiary 
designation and named as beneficiary for the full 
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amount, Frank Edward Lorson, Jr., described as 
nephew; that the insured died on February 21, 1942. 


Defendant denies the allegations contained in paragraph 
designated 4 of the complaint but in further answer thereto | 
admits and alleges that by letter dated February 24, 1942, 
received in the Veterans Administration February 25,1942, 
Frank Edward Lorson, Jr., filed an informal claim for in¬ 
surance benefits under said policy of insurance, and on 
March 11, 1942, he filed in the Veterans Administration a 
formal claim, Form 514-b, for the proceeds of said contract 
of insurance; that on June 12, 1942, the Director of 
195 Insurance denied the claim for insurance benefits uponl 
the ground that the insured by his application exe¬ 
cuted December 8,1936, had fraudulently procured the reim 
statement of the contract of insurance which had lapsed for 
nonpayment of the premium due October 1, 1936, and on 
June 12,1942, the Director of Insurance so informed Frank 
Edward Lorson, Jr. 

Defendant denies each and every allegation of the coim 
plaint not specifically admitted herein. 

Second Defense 

I. 

Further answering, defendant adopts and incorporates 
herein, as fully as if restated, the allegations of fact s0t 
forth in Paragraph II of the First Defense herein and says 
that, under the provisions of Regulation 15 (Paragraph 
3078, Regulations & Procedure, Veterans Administration), 
the insured procured the reinstatement of his said contract 
of United States Government life insurance, No. K-846,093, 
upon application for reinstatement submitted on the follow¬ 
ing dates, each application following a lapse of the contract 
for failure to pay premiums during a period not exceeding 
three months prior to the date of the application: December 
30, 1927, December 29,1928, March 30, 1929, June 29, 1929, 
September 30, 1929, December 31, 1930, March 31, 1931, 
June 30, 1931, September 30, 1931, December 31, 1931, 
March 31,1932, June 30,1932, March 31,1933, June 30,1933, 
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September 28, 1933, December 27, 1934, March 29, 1935, 
June 28, 1935, September 27, 1935, December 27, 1935, 
March 31,1936, June 30,1936, September 28, 1936, and De¬ 
cember 8,1936. 

196 H. 

Defendant says that in each of the aforesaid applications 
for reinstatement of said contract of United States Govern¬ 
ment life insurance, the insured made the following repre¬ 
sentations : 

That he was in as good health as he was at the due 
date of the premium in default; that he had not been ill 
or contracted any disease, or suffered any injury, or 
been prevented by reason of ill health, from attending 
his usual occupation, or consulted a physician in regard 
to his health since lapse of the insurance; 

That in his application for reinstatement executed De¬ 
cember 8, 1936, following a lapse of said contract of insur¬ 
ance for failure to pay the premium due October 1,1936, the 
insured stated in particular that he was then in as good 
health as he was at the due date of the premium in default 
and that he had not been ill or contracted any disease, or 
suffered any injury, or been prevented by reason of ill 
health, from attending his usual occupation, or consulted a 
physician in regard to his health since lapse of the insur¬ 
ance, and he gave no particulars concerning any illness or 
consultation with physicians, notwithstanding a specific in¬ 
quiry designed to elicit such information. 

in. 

i Defendant says that, contrary to the insured’s represen¬ 
tations made in his applications for reinstatement, set forth 
in Paragraph I of its Second Defense, and more particularly 
his applications for reinstatement executed on December 8, 
1936, September 28, 1936, June 30, 1936, March 31, 1936, 
December 27, 1935, September 27, 1935, June 28, 1935, and 
March 29, 1935, the insured was not in as good health as he 
was on the due date of the premium in default but was 

197 suffering from hypertension with precordial pain, 
hypertensive cardiovascular disease, arteriosclerotic 
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heart disease, and coronary thrombosis, and during each of 
the lapses of said insurance which occurred in 1935 and 1936, 
as hereinabove alleged, the insured had consulted and had 
been treated by physicians for said diseases, and particu¬ 
larly had consulted physicians in November 1936 for such 
symptoms and diseases, and was undergoing hospital obser¬ 
vation and treatment on the date when he executed his apf 
plication for reinstatement on December 8,1936. Defendant 
says that at the time said applications for reinstatement 
were executed, the insured did not reveal and the defendant 
did not know the facts pertaining to the condition of th^ 
insured’s health and the aforesaid consultation with and 
treatment by physicians, and that the insured’s representa+ 
tions made in said applications for reinstatement, particu! 
larly his said applications for reinstatement executed irk. 
1935 and 1936, and more especially his application for rej 
instatement executed December 8, 1936, were false. 

iv. ! 

Defendant alleges that the aforesaid representations and 
concealments made by the insured in his said applications 
for reinstatement were made by the insured knowingly anq 
with the intent to deceive the defendant and induce the de+ 
fendant to reinstate the contract of insurance involved id 
this action. 


Defendant says that defendant relied upon the truth o| 
the insured’s representations made in his said application? 
for reinstatement of said contract of insurance, particular^ 
his said applications for reinstatement executed in 1935 and 
1936, and more especially his application for reinstatement 
executed on December 8, 1936; that said representa+ 
198 tions were false; that by reason thereof and, because 
of the insured’s failure to disclose matters materia} 
to the risk, the defendant was misled and deceived to its 
detriment, and induced to reinstate the policy of insurance 
involved in this action; that, if the insured had made tru? 
representations and a full disclosure of said material fact? 
in his said applications, the contract of insurance involve4 
herein would not have been reinstated. 
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VL 

Defendant says that by reason of the facts hereinabove 
alleged, and the insured’s false representations and conceal¬ 
ments, the plaintiff is not entitled to recover anything of 
and from the defendant under said contract of insurance, 
and defendant prays that plaintiff take nothing by this suit. 

Edward M. Curran 
United States Attorney. 
Joseph H. San 

Attorney, Department of Justice. 

I certify that a copy of the foregoing answer was on this 
27th day of January 1943, mailed to Warren E. Miller, 1343 
H Street, N. W., Washington, D. C., attorney for the 
plaintiff. 

James B. Speul 

Attorney, Department of Justice. 

i 

199 Filed May 19 1947 

Informal Memorandum 

i 

The court finds that the Defendant has established the 
defense of fraud. 

Counsel for Defendant will prepare findings of fact, con¬ 
clusions of law and a judgment form dismissing the com¬ 
plaint. 

F. Dickinson Letts 

Justice. 

• ••••••••• 

200 Filed May 29, 1947 

Findings of Fact and Conclusions of Law. 

The above entitled action came on for trial before the 
court, without a jury, trial by jury having been expressly 
waived by the parties in writing. The court, after having 
duly considered the pleadings, the stipulations of the 
parties, the evidence offered at the trial, the briefs and 
arguments of counsel for the respective parties, and being 
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fully advised in the premises, hereby makes the following 
findings of fact and conclusions of law: 

Findings of Fact 


That effective July 1, 1927, there was issued to Harry 
Benjamin Lorson, deceased (hereinafter referred to as the | 
insured), a $10,000 policy of Government life insurance | 
upon the five-year convertible term plan, identified as policy 
No. K-846 093, upon which premiums were paid to include 
June 1932; that the said policy was renewed for a period | 
of five years, effective July 1,1932, and that premiums upon 
the renewed contract were paid to include September 1936; i 
that based upon an application executed by the insured on 
December 8, 1936, for the reinstatement of the said policy, 
it was reinstated by the defendant and premiums were paid 
thereon to include June 1937; that pursuant to the provi¬ 
sions of Section 301 of the World War Veterans ’ Act, as 
amended, the said policy was renewed, effective July 1,1937, 
as a five-year level premium term insurance contract, and 
that premiums thereon were paid to include the month of 
January 1942; that pursuant to a request made by thd 
201 insured on May 23,1939, the said policy was endorsed* 
on May 25,1939, to show that Frank Edward Lorson. 
Jr., described as nephew of the insured, was the designated 
beneficiary thereof; that the insured died on February 21* 
1942, the cause of his death being given on the death cer¬ 
tificate as coronary thrombosis. 


That in the said application of December 8,1936, for rein¬ 
statement of the said policy, the insured represented to the 
defendant, among other things, (1) that he was then in ^s 
good health as he was on the due date of the premium ifi 
default, to-wit, October 1, 1936, and (2) that he had not 
since the date his policy lapsed, suffered from any illness, 
been prevented from attending his usual occupation, or 
consulted a physician in regard to his health, when, in fact, 
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he had, on December 6, 1936, been attended by a physician 
because of an attack of coronary occlusion and coronary 
thrombosis which he suffered on that date, knowledge as to 
the existence and character of which was communicated to 
him by the attending physician, and on account of which 
he was admitted to a hospital for treatment, on December 
7, 1936, where he was a patient on the date his application 
for reinstatement of the policy was executed, on December 
8,1936. 

m. 

That the said representations made by the insured in his 
application of December 8, 1936, for the reinstatement of 
his policy of insurance, were (1) false and known by him to 
be false; (2) made in reference to a material fact, and (3) 
with the intent to deceive and defraud the defendant in 
order to induce the defendant to grant reinstatement of the 
policy of insurance herein sued upon. 

202 IV. 

» • . •* • 

That the reinstatement of the said policy by the defendant 
was granted as a result of and in reliance upon the fraudu¬ 
lent representations made by the insured in his application 
for reinstatement dated December 8,1936. 

i 

•V. 

That on the date the said five-year convertible term policy 
lapsed for non-payment of the premium due October 1,1936, 
it had no cash value which could be applied towards the 
purchase of extended insurance under the terms of the 
policy; that the “Table of Guaranteed Surrender Values”, 
appearing in paragraph 6 of the policy, and providing, 
among, other things, for extended insurance in the amounts 
and for the periods stated therein after the policy had been 
in force for six years or more, was and is applicable only 
if the insured had converted his insurance to one of the 
other forms of policies issued by the United States at a 
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higher rate of premium, as -provided by paragraph 18 of 
the policy. 

VL 

That prior to the institution of this suit the plaintiff filed 
in the Veterans’ Administration a claim for the death bene¬ 
fits under the said policy, and that the said claim was duly 
denied by the Veterans’ Administration. 

Conclusions of Law 

L 

That the court has jurisdiction of the subject matter of 
this litigation and of the parties hereto. 


That Harry Benjamin Lorson, the insured, was guilty of 
fraud in the procurement of the reinstatement, on December! 
8,1936, of the policy of insurance herein sued upon. 

. ' m. 

That by reason of the fraud committed by the insured in 
his application of December 8, 1936, for the reinstatement 
of the said policy of insurance, the reinstatement granted 
by the defendant, in reliance upon the representations madq 
by the insured on that date, and the subsequent renewal o^ 
the policy, effective July 1, 1937, were void and of no forc^ 
and effect. 

203 IV. 

That the defendant, by virtue of the provisions of Sec+ 
tion 307 of the World War Veterans’ Act of 1924, a$ 
amended, is expressly permitted to assert as a defense to 
the cause of action alleged by the plaintiff the fraud of thq 
insured in procuring reinstatement of the policy, based 
upon the fraudulent misrepresentations made by the in} 
sured on December 8,1936. 


12 


V. 

Tliat plaintiff is not entitled to recover of and from the 
defendant, the United States of America, insurance benefits 
of any character under the said policy of insurance. 

On this 29th day of May, 1947. 

F. Dickinson Letts 

Justice . 


Filed May 29 1947 

Judgment. 

The court having made findings of fact and conclusions 
of law against the plaintiff and in favor of the defendant, 
the United States of America, in the above entitled action, 
it is, this 29th day of May, 1947, 

Ordered, Adjudged and Decreed, that the plaintiff re¬ 
cover nothing of and from the defendant, the United States 
of America, under the $10,000 five-year convertible term 
policy of United States Government life insurance herein 
sued upon, identified as policy No. K-846 093. 

F. Dickinson Letts 

Justice . 

Approved as to form: 

Warren E. Midler, 

Attorney for Plaintiff . 
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Dr. John Wilford Forster, a witness called by defend¬ 
ant, testified: 

12 “Q. Where did yon intern? A. I interned at the 
Kingston General Hospital and Post Graduate— 

New York Post Graduate Hospital I started to practice 
in 1932 in New York City and have been practicing here 
ever since. 

“ Q. What has been the type and character of your prac¬ 
tice, Doctor, with reference to any specialty which you may 
have? A. Internal medicine. 

“Q. Does that deal, or rather, does that include treatment 
and diagnosis of diseases of the heart and lungs? A. Yes. 
“Q. And other internal organs of the body? A. Yes. 

“Q. Doctor, were you acquainted with Mr. Harry 

13 B. Lorson during his lifetime? A. Well, you mean 
prior to his illness? 

“Q. Yes. A. Just a nodding acquaintance in the hall. 
He lived three or four doors from me. 


“Q. Doctor, it appears that Mr. Lorson died on February I 
21, 1942. Bearing that date in mind, I will ask you about 
how long before that you first became acquainted with him 
or had any contacts with him? A. Well, in December, 1936. 
The exact date I would have to refer back to the records 
to refresh my memory, but I would say December, 1936. 


14 “Q. When were you first called, if you were called, 
to treat him professionally as physician and patient? 

• •••*•«••• 

15 “A. Well, December 6th of 1936 was a Sunday, 
the first Sunday in December, early in the morning. 

• #•••••••• 

16 “Q. What did you do by way of examination and 
treatment, if anything, Doctor? What conclusions 

did you reach about the patient’s condition? 

.J 
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17 “A. I examined his heart and took his blood pres¬ 

sure. I recall inquiring what Ins' normal blood 
pressure was, because I found it quite low, and I felt that 
it was not normal. That helps in the diagnosis which I 
made, the fact that the blood pressure dropped. And I soon 
came to the conclusion from the symptoms and the examina¬ 
tion that he had a coronary thrombosis. 

• • • • • 

“Q. What is coronary thrombosis, Doctor? A. It is a 
clot occluding an artery of the heart. That is, plugging up 
the lumen of the vessels or the canal of the vessels so that 
the circulation or the part of the heart muscle supplied by 
that artery is shut off. 


1 “Q. Doctor, is a condition of this kind produced over a 
long period of . time or a short period of time, or is there any 
fixed rule? A. There is no fixed rule. 

“Q. From your examination of Mr. Lorson at that, time, 
could you, or were you able to determine how long' this 
condition had existed? 

» • • • 


/ . • • * 

18 “A. Well, .1 was able to deduce, or, at least, get 

the past history from him, that he had had some 
shortness of breath and some pain, customarily in his chest, 
on exertion. That helped me in forming an opinion. 


“A. (Continuing.) Although not the rule, that is com¬ 
monly the preceding history to a coronary occlusion, to 
have pain and shortness of breath on effort; pain in the 
chest and shortness of breath on effort. 

*'“Q. Those are part of the subjective symptoms? A. Yes. 


19 * ‘* Q. WTiat else did he tell you and what else did you 

find, Doctor? A. The heart sounds were what we 
call distant. They were not heard as forcibly as normally 
you would expect a heart to beat. The sounds, you might 
term distant or muffled. That is surely a matter of opinion, 
depending on the ear of the examiner and the thickness of 
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the chest wall of the patient. A lot of factors enter into 
how well yon hear heart sounds, but in my opinion the heart 
sounds were such as to be termed distant, and that shows 
that the heart has not got the usual tone, that something 
has impaired its function. 

• • • • • © • • 

20 “Q. What did you determine as a diagnosis or as 
a tentative diagnosis, Doctor? A. Coronary throm¬ 
bosis. 

• •••••••••I 

“Q. Is that a serious or a minor ailment? A. It is 
serious. 

21 “Q. I mean up to the present time. A. Many, I 

would say, \ 

“Q. What is the ordinary advice, professional advice 
that you give to your patients that you find suffering from 
this disease as to their activities? A. Absolute rest for at 
least four weeks. That is, rest flat in bed. 

“Q. You mean after an acute attack? A. At least four 
weeks, sometimes longer, depending on the findings as you 
go along. 

“Q. Then what follows, Doctor, about the exertion and 
activities? A. There is a gradual resumption of activities. 
The first thing may be shaving himself in bed instead of the 
barber coming in and doing it every day. Later he would | 
be permitted to sit up and dangle his legs on the edge of | 
the bed for a while. Some time later, if his response to 
those exertions is not adverse, in other words, if his pulse 
does not get quicker or if he does not get any distress in 
his chest, you allow him or you help him into an armchair 
perhaps for an hour once a day and then twice a day and 
so on, and a gradual sitting up for a longer period, and 
then going to the bathroom. It is a very gradual rate of 
return to normal activities. 

22 “Q. As I understand you, then, you try to build up 
slowly and gradually the exercise tolerance? A. 

That is it, yes. ' 




“Q. Doctor, did you have occasion to see this patient 
again professionally before his death? Did yon render any 
further professional assistance to him? 

‘‘Mr. Miller: Same objection. 

'“A. You mean, apart from the visit at the hospital? 

“Q. I mean- 

“Mr. Miller: I object to the answer 1 ‘visit at the hos¬ 
pital,’ ’ and I move to strike that portion of the answer. 

“A. I attended him during his stay in the hospital and 
since then. 

“Mr. Miller: This objection goes to all the remarks, of 
course, of the physician. 

“Q. To get the proper chronology, Doctor, of your testi¬ 
mony, as a result of this examination of Mr. Lorson on 
December 6th,—I believe you said it was. A. Yes, Decem¬ 
ber 6th. 

“Q. December 6,1936? A. Yes. 

“Q. In the morning of December 6,1936? A. Yes. 

“Q. I think you said something about before you went to 
church. 


23 “Q. As a result of this did you have the man hos¬ 

pitalized or did you do anything further towards 
treatment? A. I urged him to be hospitalized, but he would 
not believe that he had a heart condition. He thought it 
was just a stomach indigestion. He stated he ate certain 
things the night before. But his family or some relatives 
or friends, I forget which, called in Dr. Halsey, a heart 
specialist, who saw him, I believe, later that day, if not the 
following morning, I forget exactly, but Dr. Halsey saw 
him before he went to the hospital. 


“A. He was hospitalized the following day. 

“Q. The following day? A. Yes, December 7th. 
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“Q. I forgot to ask you, Doctor: Did you discuss this 
man’s condition with him and tell him what your 

24 conclusion was ? A. I told him exactly what my con¬ 
clusions were. 

“Q. What did you tell him? A. I told him exactly what 
I thought he had. 

“Q. What was that? A. I told him he had a coronary 
occlusion which accounted for his pain. It was not indi¬ 
gestion, as he thought. I took a very serious view of it 
and I was anxious to get him to the hospital. I did not want 
him to go to the bathroom. I told him that it might threaten 
his life if he would. I recall leaving a couple of tumblers 
or glasses on a chair so that he could pass his urine in that,) 
rather than go out of the bed and then go down the hall toi 
the bathroom, where he would have to go. I saw how stub¬ 
born he was and so I made it convenient for him to stay ih 
bed and void his urine. 1 

“Q. When did you next see this man. Doctor, profession¬ 
ally or otherwise? A. I saw him again that day. I don’i 
recall the time. 

“Q. You mean December 6th of 1936? A. December 6th^ 
yes. I may have seen him a couple of times later, I don’t 
recall, but I recall being very anxious about him, chiefly 
because he minimized his illness and I was afraid that he 
would do something that would threaten his life. So I wag 
very anxious and I would look in once in a while to makfe 
sure he was all right. 

25 “Q. Do you have any recollection or do your 
records that you have indicate that there was an^ 

remarkable change in his condition during the day? A. No, 
there was not, except—you did not ask me—except that he 
had relief from his pain. That was from injection c^f 
pantopan which I gave him. He had considerable relief 
from his pain because of that. 

“Q. Is pantopan an opiate? A. It is an opiate. A third 
of a grain was given to him. 

“Mr. Miller: How do you spell that, Doctor? 

“The Witness: Pantopan—p-a-n-t-o-p-a-n. 

“Q. Following December 6th and after calling in tile 
other doctor, whose name I do not recall, by the family, 
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you say he was hospitalized! A. Yes, he was hospitalized. 

“Q. That would be on December 7th, 1936! A. Yes. 

“Q. Were you called to attend him! A. I continued to 
attend him at the hospital. 

“Q. Tell us, Doctor, and you are perfectly at liberty in 
any of the testimony that you give to refresh your recollec¬ 
tion from the records, the extent of the hospitalization. 
Where was he hospitalized! A. New York £ost Graduate 
Medical School and Hospital. The extent of his hospitali¬ 
zation was, he was there until February 27, 1937. 


26 “Q. Tell us, first, Doctor, what, if anything you 
remember about it of your own personal knowledge, 

and then you can refer to the records. A. His first day in 
the hospital he was comfortable, as I recall. At least, he did 
not require, to my memory, a second injection of an opiate 
of any kind. He lay comfortably in bed. He ran a tem¬ 
perature. 

27 “Q. How much temperature! A. I believe it was 
somewhat a little over 102, which was consistent with 

his condition. 

“Q. What about blood pressure! A. His blood pressure, 
I believe, was still lower than what his normal would be. 
I think it was about 130, on the first examination at the 
hospital. 

“Q. Systolic or diastolic! A. Systolic pressure. I don’t 
recall the diastolic pressure. These are just approximate 
figures. 

“Q. Yes. A. Because he told me that in the past it had 
been 180 and 190, and I thought 130 would be low for him. 
The electrocardiogram, that was not taken until the 8th. 
I have a report of the electrocardiogram which confirmed 
the diagnosis. That was an important thing in my mind, 
was to get an electrocardiogram, to be 100 per cent certain 
about the diagnosis. 

“Q. What, if any, significance did the electrocardiogram 
disclose, Doctor, as to the waves shown on the graph! 


28 “A. I might say here that I am not an expert on 

reading these tracings. There are certain obvious 
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things about them that with a little smattering of knowledge 
you could interpret, but I usually depend upon the report 
of the cardiologist or one who is skilled particularly in 
reading these tracings. 

“Q. What does that report show, Doctor? A. It is a 
report by Dr. S. Tirman. He is the cardiologist of the 
hospital. He reported on the tracings at that particular 
time, and his conclusion was, from the tracings, that he had 
a coronary occlusion. 

“Mr. Miller: I object to this for the reason that the 
Doctor is obviously referring to records, and I move that 
his answer be stricken for that reason, the records not being 
admissible and therefore his testimony is also inadmissible. 

“Q. Doctor, did anything else occur? A. About his con¬ 
dition? 

“Q. Yes. A. He had sugar in his urine. That was dis¬ 
closed on the morning of the 8th. He had 3.3 per cent sugar 
in his urin^e. He had 2-f- acetone and 2-{- diace tic acid. 

“Q. What, if anything, do those findings mean, Doctor i 
A. It means diabetes. 

“Q. Sugar? A. Diabetes and sugar in his urine, and it 
means that he is in a state of acidosis at the time 
29 that test was taken. 

“Q. What is acidosis indicative of? A. Well, it 
is a condition that occurs in diabetes. It occurs in a patient 
with diabetes who for some reason has exacerbation of hi$ 
condition—you might say it has gotten worse for som^ 
reason. 

“Q. Exacerbation? Now, just a minute. That means k 
flare-up, does it not? A. A flare-up, or had just gotteh 
worse, that’s all, due to various reasons. In this instance 
I believe it was due to his temperature. If you get a fevet 
or have a bad cold and you are a diabetic with sugar toler¬ 
ance, the term applied is temporarily made w^orse, and yoti 
get an acidosis. In acidosis the sugar in the blood is higher 
than it normally was before, and in the urine appear acetone 
and diacetic acid. During that time it is a condition th4t 
may go on—this is, I suppose, off the record, if you want to 
know about it. 
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“Q. I want that in, Doctor. A. In a severe degree it 
goes on sometimes into a deep coma, a diabetic coma, and 
it is preceded by this acidosis. If it is not treated properly 
or if the condition causing acidosis persists or increases 
in. any way, the acidosis gets worse and the patient may go 
on and get drowsier and drowsier and go into a coma. 

• ••••••••• 

30 “Q. Doctor, if you were treating a person in the 
hospital now, the electrocardiogram, the laboratory 

work, the temperature and pulse charts would be taken by 
a nurse, technicians and other people, isn’t that right? A. 
Yes. 

“Q. You do not undertake with your patients, of course, 
to keep up with all those details? A. No. 

“Q. So you would have to refer to records made by other 
people for any of your patients? A. That’s right. 

“Q. As you are doing now, in refreshing your recollec¬ 
tion? A. That is right. These are exact figures. I recall, 
for instance, that he had a fever at the time that he went in 
the hospital and the day after, and it was consistent with 
his condition. I recall that very well. Do you want some 
more information on the 8th? 

“Q. Yes. A. His pulse was 116. 

31 “Q. Is that high or low? A. That is quite a high 
pulse. 

“Q. What would the normal pulse be for a man who was 
in bed? A. Probably between 70 and 80. It should not 
probably be over 80. The patient was resting quietly, from 
the nurse’s report on the day of the 8th. He was fed by an 
aid, one of the nurse’s aids fed him. Do you want to blow 
anything about his medication? 

“Q. Yes. A. The night of the 7th, at 9:00 p. m., he was 
given luminal, grains 1 and That is the usual sleeping 
dose to allay restlessness and so on. He was given aspirin,. 
10 grains, and soda bicarb, 5 grains, and milk of magnesia, 
one ounce, all on the evening of the 7th. 

The report is “Slept very well,” by a nurse called F. 
Okeson. She made the report the following morning, “He 
slept fairly well.” There was nothing in the night except 
the fact that he was sleeping. He did not have a special 
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nurse, so I do not know how closely he was watched, but 
that was the note. 

“Q. Doctor, is there anything in your recollection of the 
case or anything in the hospital notes to indicate when this 
man had his first onset of the heart condition, when 
32 it first began to develop? A. The intern’s examina¬ 
tion or the resident’s examination, whoever it may 
be, on his admission, who took his history, stated- 

‘ ‘ Q. The history is what the patient tells ? A. The his¬ 
tory is what the patient tells to the Doctor who examines 
him on admission. In that case it is either the resident or 
the intern, the resident being senior. And the history, 
boiled down, says: A 1 to 2-year history of known hyper¬ 
tension, that is, an increased blood pressure, 185 systolies, 
with precordial pain sometimes following exertion, always 
and always relieved by rest. 

• ••••••••• 

36 “Q. What further occurred after December 8, 
1936? Is there anything remarkable in the record 

there, or was it an uneventful recovery, or what did occur? 
A. On the 10th of January—that is a little over a 

37 month after his admission—this is my note on the 
chart: While washing himself had tight feeling in hiS 

neck lasting a few minutes. Blood pressure three hour^ 
later—apparently I saw him at that time—106 over 70. 

“Q. That is low or high? A. That is low. Apparently 
his response to the effort of washing himself was not very 
favorable. And I do not recall whether or not we withdrew 
his washing privileges. I can look on the order sheet and 
see if we did on the 10th of the month. On the 10th I had 
allowed him only to sit up in bed and shave himself. The 
same day I put down—I changed that order: “Discontinue 
washing privileges,” because his response to effort was not 
favorable. 

“Q. Was that a typical history, Doctor, of something 
over a month from the date of the acute seizure? A. It ig 
not an uncommon experience in the first attempted effort 
to get a little distress. We would have to be guided by th^ 
response to effort. Ilit is not favorable you postpone fur¬ 
ther activity. W’ I 



22 


“Q. Do you mean by that that it is quite usual for a per¬ 
son who has an attack of the kind that you have described 
of this man occur-ing on December 6, 1936, that 30 days 
later he may not be able to wash himself ? A. I would not 
say it is usual. If it were usual I would not have tried 
it. I thought he might get away with it. But he 
38 was one of those that a month was not long enough 
of absolute rest, apparently. 

“Q. Would that indicate anything about the progression 
of the disease or the severity of it at that time; that is, his 
slow response? A. It probably would indicate that he had 
a severe attack and that his heart was badly damaged. I 
would say that. 

“Q. Does the record indicate, Doctor, the degeneration 
there of the heart muscles or of the circulatory system? 
A. Well, his low blood pressure is an indication that his 
heart was not as strong as it used to be,”- 

The Court: What is that, “That his heart was not as 
strong as it used to be?” 

Mr. Ivins: Yes, Your Honor. (Continuing): 

“—And, of course, the electrocardiogram, the electro¬ 
cardiographic tracings which were reported by other men 
there—he had repeated electrocardiograms, on December 
21st as well as on the 8th; he had one January 5th, January 
20th, February 5th. And they all showed findings consis¬ 
tent with coronary thrombosis. As to whether or not they 
showed improvement or not, I am not in a position to say. 
They just described the various changes and made the diag¬ 
nosis of coronary occlusion without attempting to say 
whether or not he was gettting better or anything liked that. 

• ••••••••• 

41 “Q. Did you attend him at the time of his death, 

Doctor ? A. I was called too late. Apparently I was 
out and I returned to the Winslow and found him lying in 
a little room where a telephone booth is, and he was dead. 

‘ ‘ Q. That was on February 21,1942. What was the cause 
of death, Doctor ? I believe you signed the death certificate. 
A. Coronary thrombosis. In my opinion he had either had 
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a second attack, as many patients do, sometimes a third 
and a fourth, and it is often a subsequent attack that 

42 kills a patient. 

43 “ Q. I hand you here, Doctor, a statement, a 2-page 
statement, dated April 29, 1942, on the letterhead of 

the New York Post Graduate Medical School and Hospital, 
303 East 20th Street, New York City, Hospital Division, 
Record Department, identified J17092-—I suppose that is p. 
file number? A. Yes. 

“Q. Addressed to: “Veterans Administration, Washing¬ 
ton, D. C. I 

“Regarding Harry B. Lor son (XC-3034739) 

“Address: Winslow Hotel, 45 East 55th Street, NeV 
York, N. Y. „ - 

“Admitted: December 7,1936. 

“Discharged: February 27, 1937. 

“Condition: Improved. 

“Diagnosis: Hypertensive cardiovascular disease; arte¬ 
riosclerotic heart disease; coronary thrombosis; arterip- 
sclerotic. 

‘ ‘ Treatment Medical. ’ ’ ! 

Under “Remarks” it shows: 

“History on admission: A one to two year history pf 
known hypertension (185 systolies) with precordial 

44 pain sometimes following exertion, always and oply 
relieved by rest. At 8:30 a. m. yesterday while in 

bed, after an evening of apples and beer patient developed 
severe precordial pain radiating to the left shoulder, a^m 
and neck. Two hours later the doctor was called, gave 
medication without relief, followed by two doses of ppn- 
topan gr. 1/6 M.S.”—what does “M.S.” mean, Doctor?’ r — 

O • 9 9 9 9 9 9 9 9 

Mr. Ivins (reading): —“the last medicine easing the pain 
which has not recurred. Attack was accompanied by sweat¬ 
ing, chilly sensation, weakness, no syncope,”—what is 
that?”- 

The Court: Sensation? 

Mr. Ivins: Syncope, s-y-n-c-o-p-e, it is here. 
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The Court: Oh, yes. 

Mr. Ivins: I am not sure what that means. (Beading): 

“—what is that? A. Fainting.’’ 

• ••••••••• 

45 “Q. Now, continuing to read under remarks: 

—‘‘nausea or vomiting.” Signed “W. B. Talbot, 
M..D., Superintendent. ’ ’ 

“On page 2 of the paper, which also bears J17092—Harry 
B. Lorson, in the center the number of the page (2), and 
after that April 29,1942: 

“Electrocardiograms: Dec. 8, 36—Q and T changes. 
Coronary occlusion. Lead LV. Q 22m RT elevated, T nega¬ 
tive. Jan. 5, 37—Q, R and T changes. Coronary occlusion. 
Jan. 20, 37—Q, R and T changes. Coronary occlusion. 
Feb. 5, 37—Fast rate. Paroxysmal ventricular tachycardia. 
Q and T changes. Coronary occlusion. Feb. 8, 37—Q, R 
and T changes. Nodal tachycardial (paroxysmal) Coro¬ 
nary occlusion. 

“Note—You ask particularly about patient’s condition 
on December 8, 1936. There is no particular note on this 
date, Nurse’s note stating patient had a comfortable day.” 

“Doctor, I wish you would examine that paper and tell 
us, is that a summary of the hospital records of the hospital 
of which you testified regarding the detailed clinical 
record”- 


46 “Q. Doctor, how long before December 6th did this 
man have heart trouble, in your opinion? A. I 

believe from one to two years. 

“Q. When you told him what you felt he had on the 6th, 
did he believe it? A. No, he did not. 

“Q. Is it usual or unusual for a person not to take a 
doctor’s determination of a condition such as this 

47 and appreciate it? A. Well, it is certainly very com¬ 
mon for a person not to admit the truth. I do not 

know what the statistics are. If you take 100 people, I do 
not know how many would admit it. I don’t know. It is 
very common for them not to take their opinion. 


\ 
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“Q. For what was he given sedatives on the 8th? A. I 
cannot say now, except to insure a good night’s rest, allay | 
any fear or restlessness which he may have. It is more or | 
less a routine to try to keep a patient quiet in this condition, | 
to avoid any excitement or anxiety. 

“Q. Referring to the records, doctor, what was his tem¬ 
perature on the 8th? A. 102 and 3/5 was the peak tempera¬ 
ture on the 8th. 

“Q. And referring to his ward notes on the 8th? A. 
There is no progress note on that particular day. This is a 
note I made on the 7th when he came in, but there is none 
on the 8th except to say that sugar was 3 per cent. 

“Q. There is another note over here on the 8th? A. There 
would be a nurse’s note, yes. 

“Q. Referring to the ward notes on the 8th, I notic^ 
that he was given 10 grains of aspirin and other medical 
tions. Considering your own personal examination 
48 and the information that you obtained from this 
patient, together with the hospital records therel 
could you definitely give an opinion at this time that thi$ 
man on December 8, 1936, had sufficient mentality to fonfi 
an intention to commit a fraud as it appears there he wa6 
a sick man? A. It would be impossible for me to say. I sa^ 
him at 4:10 p. m. of that day. You refer to the sedative 
which was given the night before. Luminal—this is off the 
record, I suppose. 

“Q. I want it on the record. A. You did not ask me thi$, 
but luminal does in some people, in fact, most people haye 
a slight hangover. In other words, the action is sometimes 
prolonged, and on awakening in the morning you may fe6l 
rather dopey. 

“Q. That would affect his reasoning power or his ability 
to intend to commit a fraud? A. It is possible that he 
would be dopey in the morning. You are referring only to 
the sedative there, aren’t you? 

* 4 Q. Yes, I am referring to the sedative. A. Yes. | 

“Q. And also, his general condition and having fever hs 
shown by the records? A. Yes, he had a temperature 6f 
102-3/5. 
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“Q. Would that temperature of 102-3/5 be something 
that would possibly cause him not to have sufficient 
49 mental capacity to commit a fraud, Doctor, in your 
opinion? A. It would numb his reasoning power. 
Possibly, I cannot say for sure, but it is possible it would 
impair his reasoning power and appreciation of what is 
going on around him, and he would not be as alert as he 
normally would be. 

“Q. And it might also affect his ability to distinguish 
right from wrong, too, would it not, Doctor, or would you 
have an opinion on that? A. I could not really answer that, 
to say honestly.’’- 


52 “Q. Doctor, do you have any opinion as to whether 
this man, if he did sign such a paper as that, as to 

whether he would have been able to answer the questions 
therein propounded in reference to his condition intelli¬ 
gently? Are you able to have a sufficient mental picture of 
this man now, looking back on that day, to say whether, if 
he did attempt to execute a paper of that character, whether 
he would have been sufficiently conversant with his sur¬ 
roundings and to other matters so that he could have accu¬ 
rately performed that act? A. I really don’t know. I 
couldn’t say. 

“Q. You would not want to say about that? A. No, I 
could not. 

“Mr. Ivins: That is all I want to ask the Doctor.” 

Mr. Miller: I will read the recross examination. 
“Recross Examination 
By Mr. Miller: 

“Q. And when you were asked by counsel as to whether 
he could “accurately” perform that act, did you under¬ 
stand that to mean whether he had sufficient men- 

53 tality to perform the act of signing the document and 
possess sufficient mentality and have sufficient intent 

to commit a fraud? A. I really don’t know. I couldn’t 
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answer that because I saw him at 4:10 p. m., according to 
the notation, and he may have been different at other times 
of the day. The nurse may not have reported it. There 
were so many variations in his mental condition that I; 
would not have been aware of and perhaps the nurse would 
not have either. It is really impossible to say. 

“Q. Doctor, on the 8th of December this man was not| 
able to feed himself, was he, according to the record? A.i 
He wasn’t allowed to. 

“Q. He wasn’t allowed to? A. That’s right. 

“Q. He wasn’t allowed to go to the bathroom? A. Oh,no| 

“Q. And under your orders he was to be flat on his back, 
quiet in bed, during all the 24 hours of the 8th of December^ 
1936? A. Yes.” 

Otis M. Yokum, Technical Adviser, Underwriting Service, 
Veterans Administration,—a witness called by defendant 
testified: 

58 Q. Have you been in the insurance service of the 
Veterans Administration for some years prior tb 
that? A. About sixteen (16) years, vriortp that. 

Q. I believe you are a lawyer, Mr. Y®Etm? A. That 
correct. 

Q. Your service over there is of a legal nature? A. It i£. 

Q. Does your work have to do with applications, for 
original applications for insurance and applications fpr 
reinstatements of insurance which have lapsed? A. It 
does. 

• • • • * • • • • • 

60 Assuming, Mr. Yokum, on the other hand, that a 
person submits an application for reinstatement, b& 
this form 744, comparative health statement, and informed 
the Administration that he had had an acute attack 6f 
coronary thrombosis two days after, that he had bebn 
treated by two physicians, that his condition was so graVe 
that they had recommended immediate hospitalization, aid 
that on the very date of this application that he was lying 
flat on his back not permitted to wash his face or to febd 
himself, that his pulse was very high, that his blood pr6s- 


I 
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i 

sure was very low—I will amend that by saying was low as 
—yes, very low. 

Now, would that person be granted reinstatement? That 
is, by the last manner I have described? 

61 The Witness: May I ask just one question? 

The Court: Yes. 

The Witness: Do I answer yes or no, Your Honor, I 
would have to know what his condition was on October 1st, 
if it was the same. If it was the same, we would reinstate it. 

Mr. Ivins: I don’t think Mr. Yokum understood my ques¬ 
tion, Your Honor. 

• ••«•••••• 

62 Q. Now, Mr. Yokum, the question is, if a person is 
flat on his back with coronary thrombosis, from an 
acute attack that he has suffered two days before, 

63 has been seen by two physicians, and is not permitted 
to raise up in bed for the purpose of washing himself 

or feeding himself, now those are material conditions that 
you require information about, aren’t they, when these 
policies are reinsf&ted? A. That is correct. 

Q. And whether or not the person has been treated by a 
physician or not, whether or not he has been prevented from 
carrying on his usual occupation by disease or injury, and 
whether or not his condition is that of his normal condition, 
those are matters which you request this information so 
that you can consider them in matters of reinstatement, if 
necessary, investigate further, or issuance of original 
policies. Is that correct? A. That is correct. 

Q. All right. Now, if on the statement of application of 
that form, or if in any other manner it came to your notice 
that a person whose insurance had lapsed was, as I say, 
flat on his back in the hospital in the throes of an attack, an 
acute attack of coronary occlusion—thrombosis I believe 
they are used interchangeably—and that it occurred two 
days before and he had two physicians that he had attend¬ 
ing him, would that man have been acceptable for reinstate¬ 
ment? 
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Mr. Miller: If Yonr Honor please, the same objection to 
that as I made previously. I 

The Court: As I understand the witness, he re- 
64 gards as the critical question whether or not he is 
in as good health on the day of the application as he 
was on the day of the lapse of the policy. 

In other words, I take it, as intimated by what the witness 
has said, that if a man was suffering from coronary throm¬ 
bosis on the day that the policy lapsed, and at a later time 
was in that same condition, that policy would be reinstated. 

Is that correct, or not? 

The Witness: If the condition is aggravated it could be 
the same disease existing throughout the period of lapsai- 
tion; but if upon the date of the application his co 
was aggravated to a greater extent than it was when 
surance lapsed, we would not reinstate the insurance. 

By Mr. Ivins: 

I 

Q. Now, Mr. Yokum, the record does not indicate the date 
or occurrence of any prior attacks to this, so far as thb 
record shows there were no prior attacks. Now, what 
would your answer be, if there were any prior attacks Of 
course that will be brought out by the plaintiff, his rebuttal. 
But from the evidence before you now, which is that thefe 
is no prior attacks, what would you say about the reinstate¬ 
ment of this policy? 

9 • • • t • O • • • 

68 Q. Mr. Yokum, assuming that a person suffers an 
acute attack of coronary thrombosis or occlusion bn 
December 6,1936; that after calling in two doctors they are 
hospitalized on the 7th; that they are flat on their back 6n 
the 8th; low blood pressure—I mean high blood pressure, 
high pulse- 

The Court: I believe it was low blood pressure. 

Mr. Ivins: Yes, sir, I beg Your Honor’s pardon- 
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By Mr. Ivins: 

Q. (Continuing) —low blood pressure, fast pulse, 
69 running temperature; 

That they gave a history on admission to the hos¬ 
pital, a one or two year’s history of known high blood pres¬ 
sure with precordial pain sometimes following exertion, 
always and only relieved by rest; 

That at 8:30 a. m. yesterday while in bed, after eating 
apples and beer patient developed severe precordial pain 
radiating to the left shoulder, arm and neck; that two hours 
later the doctor was called, gave medication without relief, 
followed by two doses of pantopan gr. 1/6 M.S., and the 
last medicine easing the pain which has not recurred; attack 
was accompanied by sweating, chilly sensation and weak¬ 
ness, no syncope, nausea, or vomiting.” 


The Court: Eliminating the reference to the original 
application, Mr. Yokum may, if he can, answer the question. 

The Witness: TJnder the circumstances, had the 
70 Veterans Administration known the condition of the 
applicant to be as just stated, the application for re¬ 
instatement would have been rejected, if such condition was 
a changed or progressed one over anything that existed 
October 1, 1936. 

By Mr. Ivins: 

Q. Mr. Yokum, to make it a little clearer, do you mean 
by that that if the man had been flat of his back in an attack 
of coronary thrombosis when the policy lapsed, and then 
he was again in an attack, that he would have been subject 
to—that reinstatement would have been in order? A. That 
is correct. 

Q. In the absence of that? A. It would have been re¬ 
jected. 

Q. Would have been rejected. 

After, as I understand the purpose of these questions on 
this form, this information—well, I am rather answering 
rather than asking. I beg your pardon. 
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What is the purpose of this information, Mr. Yokum? 
A. To make reinstatement over not too long a period, 
namely, three months, more or less an easier proposition 
for the ex-servicemen, so that he may reinstate and furnish 
us information upon which we rely, and to obviate the 
necessity of complete physical examinations in all forms 
of lapses, exceeding three months. 

Q. Now, in a form of this kind, if what occurs if 

71 the man states that he has been ill, that he has con¬ 
tracted some disease or infirmity or been prevented 

by ill health from attending his usual occupation or con¬ 
sulted a physician? A. Such answers to any of those ques¬ 
tions would result in a rejection of the application for 
reinstatement. 

Q. I take it that rejection would be subject to the man 
being able to satisfy the requirements at some time in the 
future date ? A. That is correct. 

Q. You have no personal knowledge of this particular^ 
man or this particular case, do you? A. No, I do not. 

Mr. Ivins: I believe that is all, Your Honor. 

• ••••••••• 

Q. This question before here, Mr. Yokum, I rea<J 

72 you last, that is question 4: “Have you been ill, of 
contracted any disease, or suffered any injury, of 

been prevented by reason of ill health, from attending youf 
usual occupation, or consulted a physician in regard to yoruf 
health, since lapse of this insurance, 77 if that question wer£ 
answered “yes 77 would that alone require either rejection 
or further investigation before reinstatement? A. That of 
itself would result in the rejection of the application. 

Mr. Ivins: That is all. 

Mr. Miller: If Your Honor please, just one question 1 
might ask in view of the last one. 

The Court: Yes, sir. 

Recross Examination 

By Mr. Miller: 

Q. When you speak of rejection of the application, Mi*. 
Yokum, do you just mean that the man during the thrde 


I 
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months’ period cannot avail himself of the right to reinstate 
if this comes in, and he has got an answer there that doesn’t 
concur with the regulations ? Does he lose that right to take 
advantage of the three months’ reinstatement, or do you 
immediately write to him and get the data? A. He loses 
the right because upon a negative answer we would require 
a complete medical examination. 

Mr. Miller: I see. Okay, that is alL 

Dr. Allan E. Lee,—a witness called by plaintiff, testified: 


75 A. My name is Allan E. Lee, residence Washing¬ 
ton, D. C., occupation physician, specializing in diag¬ 
nosis in heart diseases. 

Q. Will you state for the record from what medical school 
you are graduated and your medical background? A. I am 
a graduate of the University of Michigan, Post Graduate 
work at Ohio State Medical College, Columbia University, 
Harvard, Post Graduate, former Director of Clinics at / 
Georgetown Medical School, lecturer medical diag -' 

76 nosis, and Chief of the cardiovascular clinic. 

Q. Does a disease known as coronary occlusion 
come within your specialty? A. Yes, sir. 

Q. Doctor, could you tell us or are you familiar with the 
effect that certain drugs have on an individual? A. Yes, 
sir. 

• ••••••••• 

77 Q. Doctor, I hand you herewith Defendant’s Ex¬ 
hibit No. 1, consisting of the records of the New York 

Post Graduate Medical School and Hospital, covering the 
hospitalization of Harry Lorson in that institution from 
December 7, 1936 to February 27, 1937. 

I ask you to look at those records and tell us, looking at 
the charts, of the hospital, the fever charts and the other 
information given here, and tell His Honor what informa¬ 
tion is shown in these records—well, no, I will ask you 
whether the information as shown in these records would 
have an effect upon the mental condition of the per- 

78 son described here on the morning of December 8, 
1936. 





Now would you read the question so that we can get back 
to it? 


79 The Witness: In reviewing a record within a short 
space of time, let me explain what stages we follow, 

and it can be boiled down to a few statements which sum¬ 
marize the findings in a brief space of time. 

We first start in reviewing a record of this kind given 
to me, that has been here, we start with the admission note 
of a patient being brought into a hospital. So we turn to 
the admission note here, which has already been shown to| 
me by Mr. Miller, and the admission note states briefly, 
C.C., which is chief complaint, precordial pain of a day and 
one-half duration. 

Then we see the next line, which is entitled P.I., which 
means present illness, and we read through that and we see 
some very important facts. We see here that a history- 
given fully by Dr. Forster on the diagnosis sheet, and it 
boiled down even on this admission note to the hospital of 
this patient of a history of this patient lasting or goin^ 
back one to two years of a known hypertension; that means 
a known elevated blood pressure. And a record here ife 
recording only the systolic pressure, with precordial painp 
relieved by intervals of rest, the pains following exertion. 

Now that is a very important statement. Because as I 
sat here and I feel that I was permitted to sit here—no onp 
put me out—in listening to some of the evidence presented 
both for and against, that statement has a great dedl 

80 of importance in clarifying this story of this man’s 
final acute condition. 

As a matter of fact, coronary thrombosis doesn’t come qb. 
just overnight. There are various coronary ailmentjs. 
Th#re is a coronary spasm which is a transitory condition; 
coronary embolus which is a clot breaking off, plugging qp 
a little artery that supplies blood to the heart; then there 
is coronary thrombosis which is a condition that goes c^n 
over some period of time. It is the same comparable con¬ 
dition to that of a drain pipe on a wash stand which, wh^n 
the plumber is called, because the drain pipe is obstructed 
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opens that pipe and scrapes ont a lot of deposit that has 
obstructed that drain pipe. Coronary thrombosis is exactly 
a similar situation, hut involving arteries that supply blood 
to the heart muscle. 

So that this tells us a definite onset, at least as far as the 
history reveals, of one or two years background. 

And then we have here a very important fact. This man 
ate apples and beer, which would give anybody, without 
even coronary trouble, quite an acute attack of something— 
certainly pain. 

i Now that we consider perhaps a precipitating factor of 
a disability. In other words, a dietary indiscretion fol¬ 
lowed then by a very acute, fulminating, severe attack of 
pain in the chest. 

Now that in medical terminology is called coronary occlu¬ 
sion. That means that either this man had a great 
81 deal of gas in his upper abdomen because of a dietary 
indiscretion, which in turn produced obstructive 
pressure, closing off what little opening there was to the 
coronary artery, or that because of the dietary upset ac¬ 
companying strain placed on circulation there suddenly was 
produced an increase in the obstruction and producing this 
severe pain. 

Now as we go through here, we see that this man had two 
hours of agonizing pain, and the pain was agonizing. It 
does not say here whether it was abdomen or chest, except 
that the pain radiated to the left shoulder, arm, and neck, 
it says here. And that in medical pictures spells a coronary 
attack. 

Then the doctor was called and he gave this man two 
injections of pantopan, which is an opiate, each a third of 
a grain, and then followed by 1/6 grain of morphine. Three 
doses of opiates, all of which—not one, not the last ^>ne, 
because that is a misstatement, and you don’t have to—all 
you have to do is read this particular history, the last medi¬ 
cine it states here easing the pain. 

It'wasn’t the last medicine. It was the summation effect 
of three powerful opiate doses, given to a man in agonizing 
pain, with some relief finally. And the pain hadn’t recurred 
since. 


i 






As a matter of fact, two Vs grains of pantopan, followed 
by 1/6 of M.S. is a pretty strong depressent summation | 
effective drug, and that is important. 

82 By Mr. Miller: 

Q. What does M.S. mean? A. Morphine sulphate. 

Now the fact is that this attack of pain is described very 
perfectly. This man was associated in his pain by sweating 
and chilliness, weakness, which of course spells shock. 

In other words, this man not only had acute dietary upset,! 
he had also acute thoracic chest pains, which was so acute, 
so agonizing, so prolonged over a period of several hours^ 
that it produced what is known as shock, which is accom¬ 
panied by sweating, chilliness—we call it cold and clammy 
skin. 

Now that much for the admission note which summarizes 
this man’s picture. One doesn’t have to see the patient^ 
because the English letters, the words here, describe the 
acute situation very accurately. 

Now we can skip a good bit of the rest of the record, as a 
matter of fact, including examination with one or two ex u 
ceptional facts. 

One very important fact in his examination, which follows 
that history, brings out the fact that this man’s blood 
pressure ranged from 140 to 150 over 100, on examinatioij. 

Two, that his pulse was 90. 

Three, that he had a temperature, and that the tempera¬ 
ture was 98.6. If we didn’t know anything about the history 
of this man and we were given those three facts fol- 

83 lowing examination of a suspected heart, we would 
say that man was almost normal; that he was not dn 

acutely sick man except for his pain and his shock. Arid 
it was pain that could have been produced by a dietary in¬ 
discretion that produced the shock, and it is the shock th$.t 
could have produced ultimate and sometimes fatal coronary 
complications—heart complications. 

So that there are facts which without ever seeing this sick 
patient, presenting those facts, can be interpreted in that 
light. 

Now there are notes that follow those facts that have been 
revealed on examination. We find then at 9:00 p. m. he;re 
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on the 7th that he produced a pulse of 130; that his pressure 
remained the same, 140 over 100; that his temperature was 
slightly elevated to 99. 

On the 7th of December at 8:30 in the morning, that—or 
at 9:30 in the morning, that is a half-hour later, he had no 
pain- 

Q. Is that the 7th or 8th? A. It is marked here the 7th. 
12-7-36. 

(continuing) —no pain, pulse 120, temperature 98.6, 
blood pressure 100 over 70. So that this man had a normal 
temperature on the 7th of December; his pressure dropped 
just a bit. As a matter of fact, his diastolic pressure which 
is the lower figure, went down to 70, which is a normal 
pressure; from 140 over 100 to 100 over 70; and that 
84 could have been the effect of deep narcotics, or de¬ 
pressing effect from opiates, and from medication 
and from shock and from complete rest. 

1 Then there is a notation here, Imp., which means impres¬ 
sion or diagnosis of the doctor who had made this record, 
the intern-resident who had summarized it, and he has the 
note “Coronary thrombosis”. 

The note following that is that at 1:30 that afternoon a 
Doctor Halsey saw him, who concurred in that impression, 
and insisted on hospitalization, which up to that time had 
been—well, this is blurred, but it said been-something re¬ 
jected by the patient. In other words, this patient didn’t 
even believe himself so sick that he needed to be in a hos¬ 
pital, which of course if he did have a coronary thrombosis 
or if he did have severe agonizing shock and pains, meant 
that of course that his mental clarity or his intellectual 
parts was somewhat impaired. 

Then of course we have here as we go down into this list, 
we see pages of cardiograms which, if one looks at certain 
leads, gives us medical confirmation of a definite coronary 
accident. That means a coronary obstruction which gives 
us certain changes in the cardiogram, and he has several 
sheets here, all of which fit in with each other. 

He has got quite a series and that is the usual procedure 
in studying coronary accidents. 
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88 Q. What does the condition of coronary throm¬ 
bosis, Doctor, cause or lead to? A. Well, the diag- 

89 nostic entity of coronary thrombosis entails a grad¬ 
ual occluding pathologic or disturbance in the orifice, 

or in the opening of arteries known as coronary arteries, 
which conduct and carry blood supply to heart muscles. So 
that the word thrombosis means, as I brought out earlier | 
in my testimony, a gradual process of deposit on the inside 
of the arteries, over some time, over a year—two, sometimes 
dating back- 

Q. Well, now, does that have, what effect does that have j 
on the circulation of the blood in the body? A. Well, now, | 
any impairment of the circulation of the coronaries to the 
heart muscle, any impairment, whether it is coronary 
thrombosis such as the facts which I have read in this case 
from the data prepared, or from coronary—what we call 
coronary spasm, in which for some reason the artery sud-| 
denly collapses or clamps off, or a coronary embolus in 
which a clot breaks off. Any one of those three produces! 
a sudden closure of the blood supply to heart muscle. i 

The difference in those three entities depends in the difn 
ference in the time rate involved. Occlusion being present} 
in all of them; spasm being quick and short duration; emj 
bolus being very quick and acute; thrombosis dating bach 
some time. 

.Now when that happens and the coronary arteries ar£ 
impaired, then part of the heart muscle dies, because heaH 
muscle depends on nourishment and the nourishment 

90 —that is the blood supply, carrying oxygen is shut ofit. 
Therefore, when the heart muscle, be it even as mucti 

as a pinhead size, it doesn’t have to be large—it can be a 
microscopic entity, a fibrous muscle, that in turn affects tie 
circulation to the other parts of the body. 

Q. Would it affect the circulation to the brain? A. That 
is just my next statement. 

Now when the general circulation is impaired, then the 
efficiency of the pumping power of the heart being defective, 
naturally the part of the body which is first and most easily 
involved and affected by that decreasing efficiency are the 
part distant from the heart itself, namely the feet and the 
brain, because they are the parts of the body that are dis- 
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tantmost from the source of power that pumps blood to 
those parts. 

So that in these coronary accidents, whether it be spasm, 
whether it be embolus, or thrombosis, we see a cardiac—a 
heart inefficiency leading to circulatory insufficiency to vari¬ 
ous parts of the body of which the earliest presentation is 
heart and feet. 


91 Q. Doctor, what bearing, if any, does the circula¬ 
tory insufficiency that you have mentioned in your 

last answer, have on the mental faculties of a person such 
as judgment, insight and understanding? A. Well, if the 
circulation to certain parts of the body becomes insufficient, 
we therefore see an impairment in the clarity of function 
of that part involved. 

As an example, when circulation is cut off to a foot, that 
foot develops numbness, tingling, and when that patient 
or the individual tries to maintain weight on that foot it 
will give way. That is a very common experience, we see 
in many of these coronary—actual acute coronary accident 
cases, and especially when associated with shock, of which 
there are three criteria, a dropping pressure, a cold and 
clammy skin which signifies a peripheral, that is the surface 
of the body losing its circulation, and thirdly, a definite 
temperature, we find that the mind is certainly far 

92 from being clear for functioning well in regards to 
the particularly logical reasoning and understanding 

and that sort of thing. There is confusion present. And 
the patient is usually confused and inefficient in answering 
questions and that sort of thing—perception. 

Q. Doctor, what, now I am reading from Defendant’s 
Exhibit 1, page about 7, “What effect would a dosage of 
opiates as set forth here on this statement appearing pg. 8 
which starts out with History have upon person’s mental 
faculties- 


A. The use of opiates in coronary thrombosis is primarily 
used for the subduing of the pain. What other effects 
93 w’e get from an opiate is incidental and secondary. 

Now, I am not taking sides in this case at all, Your 


/ 
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Honor. I am trying to present the facts as I can interpret 
them medically. 

When an average dose of pantopan is given to a patient 
with coronary pain, the average is considered a third of a 
grain dose. The average patient gets some relief from that 
pain. We are not interested in giving that third of a grain 
in putting the patient to sleep or to dull their sensorium or 
mind. We are interested in relieving that patient of the 
agonizing pain, primarily, which if allowed to be prolonged 
can kill the patient. 

Now here I see that he was given two doses of pantopan 
and 1/6 of morphine, and he got no relief from pain until,' 
he got that third hypodermic. Now regardless of who thq 
human being is—and that I make as a general statement 
from experience, without reference to this particular—- 
those two injections of pantopan and that 1/6 injection of 
morphine sulphate of 1/6 grain, is enough to dull a patient’^ 
mental acuity. That is from my own experience and mf 
own observation. 

The effects of opiates in general go through three differ¬ 
ent stages as a matter of fact, in the average dose. Thfe 
first tends to give an average individual a false sense off 
well-being. In other words, a light dose or an aveif- 
94 age dose, that is why we have narcotic addicts, thejy 
„ take small doses because they enjoy that sense of 
euphoria, they enjoy that sense of well-being. It giv^s 
them a false sense of feeling good. 

Then the second stage of an average dose of opiate is 
where it dulls their attention to the point where they can’t 
perceive external stimuli, things on the outside. 

Then they get into the third stage which because of their 
dulling, or dulling of their attention, excludes outside in¬ 
fluences and puts them into a state of narcosis or sleep. 
That is why we use the word narcosis with opiates. 

Q. When does that record show he was given those doses 
of opiates? A. Well, as I read here, it says that two hofirs 
after his attack of pain Dr. Forester was called, gave anlyl 
nitrate without relief and followed by two doses of pantopan 
and 1/6 of M.S. It didn’t state here as to the time. 

Q. That is dated, that statement is dated when? A. 
12-8-36. 
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Q. And how long would that drug have an effect on an 
individual, Doctor? A. Well, the opiate alone, that is two 
Vz grains of pantopan and 1/6 grain of morphine would be 
enough to narcotize some individuals. 

I say some individuals, it would be enough to nar- 

95 cotize some individuals twenty-four hours. By nar¬ 
cotize, I mean dull senses; dull sense of perception, 

dull intellectual acuity and sharpness of judgment, and 
that sort of thing. 

Q. Now referring to these hospital notes, namely—what 
do they show if anything with respect to other things given 
to the patient? A. Well, these are not notes; these are 

orders. But if we turn to some of the nurse’s notes- 

Q. Those nurse’s notes, I mean, page 4 of the record. A. 
When we see here 12-7-36 date, and we see at 9:00 o’clock of 
the 7th of December this man was given a grain and % of 

luminal, ten grains of aspirin- 

Q. What effect does luminal have on a person? 

• ••••••••• 

By Mr. Miller: 

Q. How much does this amount of luminal affect? A. A 
grain and % of luminal, ten grains of aspirin shown here, 
and five grains of sodium bicarbonate, which is soda— 

Q. How does that affect one? A. That was given all at 
9:00 o’clock. Well, now, the effect of this is as follows: 
luminal, the average dose, grains 1^, is considered what 
we call a light hypnotic. That is, it is a drug which is 

96 known as phenobarbital type, which has an effect of 
mild hypnotic effect or dullness in the sense that the 

patient relaxes. 

Now a grain and one-half is considered the average dose. 
Ordinarily when that is given to a patient it means that 
that patient may become relaxed from eight to maybe fifteen 
hours. That is an average dose. 

But, when given along with a little thing such as aspirin, 
for instance, ten grains, and aspirin is considered a drug 
that has to do with combatting fever. When given an aver¬ 
age dose of luminal, when given with an average or a little 
above average of aspirin acts as a symmetrist in chemistry, 



one acts on the other which exaggerates the effect of the 
luminal in the senses. It exaggerates, it brings out, it 
reinforces the hypnotic effect of the drag, which is to relax | 
the patient and dull him. That I notice here was given at 
9.*00 o’clock on the 7th of December. 

Excuse me. Then at 11:30, that is a 2^ hour interval, 
from the time of the administration, there is a nurse’s note 
here that the patient is fast asleep—sleeping, which shows 
a good effect from that average dose. | 

• »•••••••• 

97 By Mr. Miller: 

Q. What time of the day was the fever highest on the 
8th of December? A. On t^ie 8th of December we draw our | 
line here from these hours (indicating), those little figures, 
4-8-12, we see here a notation which generally indicates 
about at the 8:00 o ’clock reading, see. 

Q. In the morning? A. In the morning, 9:00 o’clock, 
which would be 102—something. 

Q. All right. There is also a record here, and we may 
assume to be true that this individual on December 8th, 
1936 was suffering from and had on the morning of Decem-| 
her 8, 1936 a 3-1/10 per cent sugar in his urine, and he had 
2-plus acetone, and 2-plus diacetic acid; would that condi-i 
tion be a condition likely to have an effect on that individ-] 
ual’s mental faculties on that day? A. Yes, sir. 

Q. In what way? A. When we find sugar in the 

98 urine, and not only sugar alone—that is a certain 
type of sugar, it is called glucose, but with the two 

chemicals which are known as acetone bodies, they are realty 
toxic chemicals, one of which is known as acetone—th^ 
other known as diacetic acid. The reason they occur ii 
cases where glucose is not metabolized or burned up in th^ 
human body, is because they are the by-products of an inh 
complete combustion of fat. 

Now, what we have here is the beginning stage of whaf 
is known in diabetes as acidosis, because of the incomplete 
combustion of fat and sugar. | 

Now, 2-plus is a pretty well-developed state of acidosis. 
When they get in the 3 and 4-plus class they become comst- 
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tose, then they are emergency acidosis cases, so that a 
2-plns is a pretty well-developed acidosis condition in which 
without question a man’s mental and even nervous re¬ 
sponses would be dull, because as I said a moment ago it 
is halfway up the grade of development. 4-plus would give 
them coma, when they wouldn’t respond at all. 

Q. And as this acidosis gets worse, may the patient go 
on and get drowsier and drowsier and go into a comat A. 
That is the usual effect of increasing acidosis. 

Q. What is meant by a coma? A. Well, by the term coma 
we mean an individual who is in an unconscious state, dur¬ 
ing which his mind can not receive, nor assimilate nor 

99 classify fact that comes from the outside of his body 
to his brain. 

Q. Doctor, would the drop in blood pressure as indicated 
in the record there, have a tendency to cloud the mental 
clarity of the person? A. Well,—you mean that as a hypo¬ 
thetical question? 

Q. Yes. A. Let us answer it this way. Hypothetically 
when an individual’s blood pressure drops that means that 
the heart isn’t powerful or has enough tone to pump strong 
enough to get blood to certain parts of his body. 

For example, when a patient suddenly faints it is because 
the blood has left his brain. That is known as syncope. 
When a patient has shock, in especially coronary attacks, 
coronary accidents, that occurs because the heart is just 
trying to survive its own existence. 

In other words, the heart has been punched in the nose, 
it has been injured, it is trying to survive, and therefore 
loses most of its ability to pump blood to other parts of the 
body. 

The reason is that the strength of that heart muscle has 
been injured, consequently the accompanying blood pres¬ 
sure throughout the rest of the body drops, which therefore 
affects the mind and feet and they get pretty faint, some 
of them become unconscious. 

Q. Doctor, taking the combination of these matters 

100 that you have just testified to, the fever of 102-3/5, 
and these other conditions, drop in blood pressure, 

acidosis, and the effect as reflected by the record in Defend¬ 
ant’s Exhibit 1 here—strike out effect, please—and the 



drugs as shown by drags in Defendant’s Exhibit 1 here, 
considering their combined effect on the individual in ques¬ 
tion, which in this case was insured, Harry B. Lorson, con¬ 
sidering those facts, have you an opinion as to whether his 
mental capacity was affected on December 8, 1936 f 
Have you an opinion? A. I have an opinion. 

Q. What is that opinion? 


101 The Witness: I understand the question. But I 
want to answer it in a way that will expose the true 

situation of this man down with an acute cardiac injury. 

Here is a man who had a coronary thrombosis. Here is 
a man who had an acute cardiac emergency, who has had 
a great deal of pain, who has been well narcotized to a point 
where that pain, although still existing didn’t register oh 
his mind, brought to a hospital, who then develops a fever} 
and on whom they find an acetone reaction in his body, with 
glucose, which is an acidosis poisoning—putting it in afi 
ordinary term instead of medical—who has the effects quite 
evident as described in the record of shock, because of his 
cold and clammy skin and his drop in blood pressure. Thai 
man mentally is not existing up to par. He is existing a$ 
I term it on a vegetative plan, on a vegetative plan. Yes, 
they give him fluids, perhaps, his heart is just beating, even 
though it is fast, to keep up the supply of oxygen to hit 
vital organs. But as far as his mental acuity is concerned, 
and in my experience, having seen these type of cases, they 
are known—well I don’t want to put it that way but 

102 they don’t register mentally normal, and can not be 
approached to any problem which requires fluid judg¬ 
ment, depth of perception, and full undertandihg, normal 
understanding. 
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144 Esmond H. Callahan was called as a witness for 
and on behalf of the defendant and, having been first 

duly sworn, was examined and testified as follows: 

Direct Examination 
By Mr. Ivins: 

Q. Mr. Callahan, what is yonr residence and occupation f 
A. Why, I have in the city, at the Alabama Apartments, 
and I am the Assistant Chief, Life Insurance Claims 
Division, Veterans Administration. 

Q. I hand yon here plaintiff’s exhibit 4 in the case on 
trial, which is a five-year convertible term policy, issued to 
Harry Benjamin Lorson, deceased. I wish you would take 
that exhibit and examine it, Mr. Callahan, and tell us if that 
policy has any cash reserve and if it provides for 

145 extended insurance in the event of nonpayment of 
premiums. 


Q. There is a table of cash surrender values printed on 
the inside of the policy there, on page 2, Mr. Callahan, or 
it appears to be that to me. Tell us what that is and under 
what conditions it applies, under your regulations and 
procedure. * 

You may refer to the sections of the regulations and 
procedure which you base your testimony on, and also to 
the. provisions of the policy. 

• • • • • • • • • • 

The Witness: The table of guaranteed values appearing 
in Clause 6 of the contract are the values at the end 
146 of the sixth year. 

This policy was issued pursuant to Section 301 of 
the World War Veterans Act as amended June 24, 1926, 
which authorized for the first time the Veterans Administra¬ 
tion to issue what was known as a five-year level premium 
term policy. 

'It issued a policy which it called a five-year convertible 
term policy and * 1 convertible term” is a form of level 
premium term. 
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The reason it was called convertible term was that because 
it provides on its face that a premium shall be paid for 
sixty months for the convertible term plan and then at the 
end of the sixtieth month it would automatically become an 
ordinary life policy at an increased premium. 

By Mr. Ivins: 

Q. Is that provision on the front of the policy? A. It is 
on the front of the policy, under the heading “premium”. 

It is the additional premium at the end of the sixtieth 
and following months, which creates the reserve which per¬ 
mits the purchase of extended insurance. However, in 
Clause 7 of the contract, there are also guaranteed values, 
including extended insurance for the first five years. How-j 
ever, these values are extremely limited. They reach a peak 
at the end of the thirtieth month and begin to decline until 
they come to zero at the end of the sixtieth months 
147 It is represented by a semi-arc like that (indicating), 
Q. Is there any extended actuarial insurance— 

I 

Mr. Miller (interposing): If your Honor please, I object 
to that question, for the reason it is not shown that thi$ 
witness is not competent to make actuarial compilationsL 
I don’t believe that he does that. It is difficult to do thafy 
and he has not shown to be qualified. 

The Court: Objection overruled. 

Mr. Ivins: Counsel and I have agreed that this witness 
was the man to furnish this information. 

By Mr. Ivins: 

Q. Mr. Callahan, what connection with the lapse of the 
policy do the regulations of procedure have? Are there any 
sections of regulations of procedure that would come intb 
play through a lapse of this policy? A. Well, no, none but 
the usual regulations. It would lapse in the same manner 
that any other contract would lapse. 

Q. Was this policy converted into ordinary life? A. No, 
it was not. 

Q. What happened to it? A. Well, Section 301, 4 s 
amended by the Act of June 24,1926, contained no provision 
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for renewal of this type of insurance, but near the end of 
the five-year period a demand arose among World War 
veterans for a renewal of this type, so the law was again 
amended on June 24,1932, by Public 194, 72nd Con- 

148 gress, which permitted renewal of five-year level 
premium term insurance, and this particular con¬ 
tract was renewed under this amendment to the law as a 
five-year level premium term contract. 

Q. Anything else, Mr. Callahan, that you can tell us to 
clarify the situation there! Do you have any other com¬ 
ment you want to make about it? 

The Court: When was that renewed? 

The Witness: It was renewed, as I recall it, your Honor, • 
effective July 1, 1932. 

By Mr. Ivins: 

Q. Then, as I understand you, Mr. Callahan, the extended 
insurance values which are indicated in that table there 
never became effective in this case? A. No. 

Mr. Miller: I object, if your Honor please. He is asking 
this witness to construe a contract that is in evidence for 
your Honor to determine, which is a matter for the Court to 
determine, and I submit that it is not proper and it is not 
admissible legally in evidence. 

The Court: Objection overruled. 

By Mr. Ivins: 

Q. Mr. Callahan, I hand you a folder there that has the 
work sheet, insurance work sheet in this case. I believe that 
was prepared by you or under your supervision, and 

149 bears your signature, does it not? A. It bears my 
signature, but it was actually prepared by a clerk 

who was under my supervision. 

Q. In answering his Honor’s question a moment ago as to 
the renewal dates there, is that in keeping with what you 
stated? A. Yes. The contract was first renewed effective 
July 1, 1932. 

Q. And was it ever converted into an ordinary life policy 
or any other type of insurance? A. No. 
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Q. At the time of the lapse of this policy in October of 
1936, Mr. Callahan, did it have any extended value? A. No. 

Mr. Miller: Rather than renewing objections, I just want 
to make a general objection to all of these questions, if your 
Honor please, on the same grounds as previously stated. 

The Court: You may have a continuing objection. 

Mr. Ivins: I believe that is all I want to ask him. 

Cross Examination 
By Mr. Miller: 

Q. Mr. Callahan, will you explain the difference between 
the five-year referred to as a term policy and the five-year 
level policy, to the Court? A. The five-year level 

150 premium is the broader term. It includes the five- 
year convertible term. The five-year convertible! 

term was a special type of five-year level premium term 
policy. 

Q. You say the five-year convertible term was a special 
type? A. Of the level premium term. 

Q. So far as the insured was concerned, if he died or 
became totally permanently disabled, it wouldn’t make any 
difference, would it, so far as the amount of payment to be 
made? A. No. 

Q. Mr. Callahan, do I understand you correctly in thb 
substance of your testimony, that there are no Veteran^ 
Administration regulations which come into play wheiji 
plaintiff’s exhibit 4, a policy such as this, is issued you, ojr 
this policy lapses? A. Well, when it lapses it is subject tb 
the same conditions as an ordinary policy would be when it 
lapses. 

Q. What regulation says so? A. Well, the policy itself 
says so and that is a regulation. 

The Court: Do you have the provision of the policy 
before you? 

The Witness: Yes. 

Mr. Miller: Let me give you this one. There may 

151 be some difference between the forms. 
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164 Q. The extended insurance benefit is based on the 
reserve; that is, the number of years and days the 

policy is in force is based on the reserve? A. Yes, but there 
is no extended value unless it has been in force at least 
one year, on any contract. 

Mr. Miller: I believe that is alL 
Redirect Examination 
By Mr. Ivins: 

Q. Mr. Callahan, under this policy that this man bad, this 
five-year convertible term policy, be bad as I understand 
you the privilege of converting to some higher form of 
insurance; ordinary life or twenty-pay; various other 
higher forms; is that correct? A. Yes. 

Q. And be also bad the privilege of, at the end of the five- 
year term; either letting it lapse or taking out a new five- 
year term contract; is that right? A. Well, be did under the 
.amendment of June, 1932. Prior to that time there was no 
right of renewal. 

Q. The cash surrender value of the policy, the cash re¬ 
serve, rather, of the policy, does that represent the differ¬ 
ence between the cost of protection and the amount of the 
premiums? Is that the way that is created? A. It is made 
up out of the gains and savings from mortality savings and 
investments of the Government life insurance fund, and 
it does represent the difference between protection and 
those gains in savings. 

165 Q. An extended insurance is simply that protec¬ 
tion for that period that this reserve, this cash re¬ 
serve that the Government built up, will purchase as in¬ 
surance; is that correct? A. Yes, the net reserve as of date 
of lapse is applied as a single net premium to purchase 
term insurance in the entire net or face value as far as it 
will go. 

Q. Now, in order to have extended insurance—I am not 
sure that you covered this fully a while ago. I understood 
you to say, though, that in order to have extended insur¬ 
ance, if a veteran had a policy like this man had, this five-¬ 
year level premium term, that in order to have extended 
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insurance created through the creation of this cash reserve, 
that he had to convert it to some higher type policy; is that 
correct? A. No. The contract as originally issued, Clause 7, 
provides for some extended insurance during the first five 
years. 

Q. What is the extent of that? A. Well, that would de-i 
pend upon the age of the insured, the length it had been ip 
force. The extended insurance under that type goes in a 
semi-circle, reaching a peak at the end of the thirtieth 
month, because up until that time the man is paying a higher- 
premium than he should. The level premium is determined 
by taking an average premium of the premium at the first 
year, and the premium at the fifth year. That creates 

166 an average. So that for the first two and a half years 
he is really paying more premium than he should 

and that creates a slight reserve. 

For the second two and a half years he is paying less 
premium than he should, so the difference gradually 
diminishes the reserve built up during the first thi 
months, and at the end of the period it is zero. 

Q. There is no extended insurance, then, at the end cff 
thirty months? A. At the end of sixty months. 

Q. Did I understand you to state that those tables on the 
inside of the policy there, those cash surrender values, weife 
applicable only after the expiration of the sixty months? 
A. Those tables apply to those cases in which the insurance 
was automatically converted to ordinary life, and they begin 
to run at the end of the sixth year or at the end of the firlst 
year of ordinary life. That is why it was called, convertible 
term insurance, because it had that automatic conversion 
feature in it 

Q. Now, will you look at these cards that counsel pas 
introduced as plaintiff’s exhibits. 

Are you familiar with these? A. I have seen a number 
of them, many of them. But I don’t understand all of tjhe 
notations that are made on them. 

Q. Well, tell us this, if you can, and if not, just say 

167 so, Mr. Callahan. 

Can you tell from looking at those premiums, the 
amount of them, what kind of insurance that was paid on? 
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A. Well, the first card says, “5 C. T.” That means five- 
year convertible term. 

In fact, all of the cards say “5 C. T.” So that would be 
five-year convertible term insurance. 

Q. Did this man, from your review of the records in the 
case and what has been shown you here today, ever have 
any higher form of insurance than this five-year convertible 
term policy? A. No. 

Q. I wish you would look at that paper there and tell us 
what it is, Mr. Callahan. A. Well, this is the application 
that the insured made for renewal of his contract on the 
five-year level premium term. It is dated July 30,1932, and 
it was made pursuant to Section 301 of the World War 
Veterans Act, as amended by the Act of June 24,1932. 

Mr. Ivins: I desire to file this as defendant’s exhibit, 
I don’t know what the number is. 

The Court: The Clerk would know the number. 

(Document referred to was marked Defendant’s Exhibit 
No. 4 for identification and received in evidence.) 

168 By Mr. Ivins: 

Q. And then from this application here, Mr. Callahan, 
the plaintiff in this case elected, as I understand it, to take 
a new five-year contract, rather than convert it or let it 
lapse? A. Yes. 

Q. I wish you would examine this paper and tell us what 
that is, briefly. A. This is the letter written by the Vet¬ 
erans Administration over the signature of—it is a copy 
of the letter over the signature of the Director of Insurance, 
advising the insured that his application for renewal had 
b^;n approved, and enclosing a certificate of renewal. 

Mr. Ivins: I desire to file that, may it please your Honor, 
as defendant’s exhibit number 5. 

(Document referred to was marked Defendant’s Exhibit 
No. 5 for identification and received in evidence.) 

By Mr. Ivins: 

Q. It appears from the pleadings in this case, Mr. Calla¬ 
han, and the documentary evidence previously filed, that on 
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December 8, 1936, that this insured, Mr. Lorson, applied 
for a reinstatement of his lapsed five-year convertible term 
policy. j 

You may, if you care to, refer to the work sheet or to thosp 
cards, and I wish you would tell us, if you are able to^ 

169 what, if any, extended insurance this policy, plaim 
tiff’s exhibit No. 4, had on that date, December 8^ 

1936. A. Well, this contract was renewed as a five-year 
level premium term policy and that type of renewal had np 
guaranteed value. So, on October 1, 1936, there was np 
extended insurance. 

Mr. Ivins: That is all, Mr. Callahan. 

Recross Examination 

I 

By Mr. Miller: I 

Q. You mean the way the Veterans Administration han¬ 
dled this account, according to your last answer, there was 
no extended insurance? A. Yes. 

Q. Plaintiff’s exhibit No. 4, in evidence, as you kno^, 
shows on page 2 thereof certain extended insurance values 
with disability benefits over years beginning at the end of 
policy year six, which is in the contract. 

In your search among the Veterans Administration regu¬ 
lations, have you ever been able to find any regulation that 
nullifies the provisions of this extended insurance valfie 
that is in that contract? A. The policy itself nullifies it. 

Q. Well, you didn’t find any regulation that did, did you? 
A. Not specifically, sir. I 

Q. Well, you say specifically. I mean, did you fifid 

170 any that really would nullify the provisions of a 
written contract like that? A. No, but those are 

applicable only to the policy at the end of the sixth year^ 

Q. But your interpretation of the contract is that another 
clause nullifies it; is that correct? I mean, that is ypur 
position? A. Well, those values are applicable only at the 
end of the sixth year and only if the insured paid the ordi¬ 
nary life premiums, which he never did. 
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Q. Is there anything in there that says that the insured 
pays an ordinary life premium? Anything in the contract 
that says that? 

The Court: Are ordinary life premiums higher? 

The Witness: They are higher, your Honor, and the face 
of the contract shows under the heading “Premiums” that 
the first premium is $8.00, which was the five-year converti¬ 
ble term rate for his age at that time, and it provides for 
the monthly premium of $22.50 on the first day of each suc¬ 
ceeding month after the sixtieth month. That was the ordi¬ 
nary life premium at his age five years later. 

By Mr. Miller: 

Q. How much did he pay five years later, according to the 
premium card? A. He renewed the contract and paid 

$27.50 quarterly. 

171 Q. And that $22.50, you say, was monthly? A. 

Monthly. 

Q. Was he ever paid any dividends? A. The record here 
does not show. Those are kept separately. Dividends were 
paid on this type of policy in the beginning. 

If he allowed them to remain on deposit, they increased 
his reserve, but if he drew them, they did not. 

Q. And if the reserve was increased, the amount of ex¬ 
tended insurance would be increased, too, would it not? A. 
That is true. 

Q. So, in order to determine whether on a given date, 
like the 8th of December, 1936, how much extended insur¬ 
ance this man had in force, you would have to know whether 
he had any dividends on deposit, wouldn’t you, in order to 
figure it? A. Well, by that time they had ceased to give 
dividends on this type of policy. 

Q. I mean, if he had had a dividend to which he was en¬ 
titled and that dividend had been allowed to remain on 
deposit, the amount of the reserve would have increased to 
such an extent that it would probably have kept it in force 
for a period of less than three months? A. The dividend 
on the original contract would not be applicable to the 
renewal. 
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Q. But there is only one contract issued here* 

172 wasn’t there! That is, policy No. K 846093. A. Thq 
same K number was retained when the policy wa$ 

renewed in 1932 and in 1937. 

Q. And they didn’t call in the policy itself, that had been 
previously issued! A. No. The practice was to issue cert 
tificates of renewal, one of which is attached to this contract. 

Q. And the one that is attached to the contract is the one 
beginning July 1, 1937! A. Yes. The first renewal is not 
here, although the letter which was put in evidence pur¬ 
ported to enclose it. 

Q. Mr. Callahan, would it be possible for you to ascertaih 
the amount of reserve on K 846093 as of December 8,1936! 

I am not asking you to do it now, but would it be possible 
to ascertain that; that is, get the dividend information and 
determine that! A. It could be done, Mr. Miller. I thiiik 
you mean October 1, 1936. 

Q. Yes, I mean October 1, instead of December. 

You, of course, are not in a position to do that now! A- 
I can get a signed statement. [ 

Q. By the actuarial department, or any official therer- 
well, I will take your statement, as far as that is concerned. 
A. Well, it can be signed by the director of actuarial, 

173 or the assistant administrator. 

Mr. Miller: Your Honor, I believe we should h^ve 
that, because if there were a dividend on deposit, this policy 
would have been running under extended insurance, a,nd 
this regulation, even under their own testimony here, with¬ 
out taking that, not taking my construction of the contract; 
under Section 3085 regarding reinstatement that ypur 
Honor has in evidence, then this statement of good health 
would not have been material. 

Mr. Ivins: Now, may it please your Honor, as to getting 
any further witnesses. Counsel, in spite of the fact that 
these questions which were raised for the first time in his 
motion for judgment, had never been mentioned in the 
pleadings. We made no objection to delaying the termina¬ 
tion of the case by bringing in additional witnesses. ^We 
have got all the witnesses that counsel indicated he wanted. 
The witness has said that there was no cash reserve on the 
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policy, that they were not paying dividends after 1932, I 
think it was, and I submit that I am not going to agree—of 
course, if the Court wants to do that, why, that is a matter 
for your Honor’s sound discretion, but I don’t think this is 
justice to the Court to extend the trial out ad infinitum 
because counsel is not ready when he comes into Court to 
try his case. 

Mr. Miller: Well, if your Honor please, I know this policy 
is in force, according to this, for a number of years, and 
that there were dividends, in fact. 

174 It is his witness, not mine. I know it is impossible 
for a witness to make a calculation just verbatim, 
that he is not required to. It wouldn’t be right to ask him 
to be. 

I think it would only be proper if we have it. 

Mr. Ivins: Now, we left before in the courtroom, may it 
please your Honor, when counsel raised this question in 
the argument of his motion for judgment, and counsel 
stated that when I said I would get a certificate showing all 
the facts about this insurance, to dispel any doubt that 
might be created in the mind of your Honor by this claim to 
extended insurance, counsel said, “No, Mr. Ivins and I will 
go over and see the proper officials and we will stipulate 
about this,” but when we saw Mr. Callahan, Mr. Callahan’s 
statements from the records in the regulations were not 
as counsel wanted them to be, or so that they would sustain 
his contentions, and then he said, “No, we cannot stipu¬ 
late.” 

So, now we brought Mr. Callahan and the young lady who 
has the premium records, and I submit that is all the Gov¬ 
ernment can be expected to do. 

Mr. Miller: I can’t go in and figure their extended in¬ 
surance. 

By the Court: 

Q. Mr. Callahan, could you inquire about that matter by 
Monday morning! A. I could get it as quickly as possible, 
your Honor. 

Q. Then perhaps that is too short a period of time. 
A. Well, I will return to the office and make what- 
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ever request is necessary immediately, but how soon it will 
be furnished I don’t know. 

The Court: Suppose we leave it this way: As soon as you 
have the information, notify Mr. Miller, and he will get ip 
touch with Mr. Ivins and we will arrange another date that! 
you can be back to explain that matter. 

Mr. Swann: May I make this suggestion, your Honor^ 
since that is the only additional evidence apparently to be 
offered, that you will just simply get a certificate and hand 
it to your Honor, then I don’t see any necessity in coming 
back. 

Mr. Miller: Well, if it is worded right, it is all right 
with me. 

I think maybe we can get together on the wording of it. 

Mr. Ivins: I think counsel— 

The Court: If he finds that there were some dividends, 
I would want to know the effect of that on the policy. 

Mr. Swann: I had this in mind, your Honor, that if there 
are any dividends that would extend the insurance, the 
actuaries will show how much insurance was purchased, 
and how many days it would cover. 

The Court: If they can do that. 

Mr. Swann: Isn’t that right, Mr. Callahan? 

The Witness: Yes. 

176 Mr. Swan: He had a reserve value sufficient to 
purchase insurance for seven or eight or nine or ten 
days, or whatever it might be. 

The Court: If the certificate was made up in that manned, 
I would understand it. 

Mr. Swann: That is the only way the certificate could be 
made so that any of us could understand it. 

The Court: When you have that certificate ready, let Mjr. 
Miller know. 

The Witness: Yes, your Honor. 

Shall that be under the seal of the Veterans Administra¬ 
tion? 

The Court: Beg pardon? 

The Witness: Would that have to be under the seal of the 
Veterans Administration? 

The Court: Do you want it that way, Mr. Miller? 



56 


Mr. Miller: No, sir. Just an affidavit showing it is all 
I want. 

The Court: You want an affidavit? 

Mr. Miller: Just an affidavit. 

The Court: You want it sworn to? 

Mr. Miller: I think so, your Honor. 

Mr. Ivins: Why not certify it, then? 

Mr. Swann: Then I suggest that it be certified over the 
signature of the Administrator, if your Honor please. 

177 The Court: All right. 

Is that agreeable? 

Mr. Miller: Yes. 

If your Honor please, I have at this time a witness who 
witnessed this application; a Mr. Cook, who is in the room 
here. I would like to put him on the stand to testify. 

Mr. Ivins: I want to ask Mr. Callahan another question 
first. 

The Court: Yes. 

Redirect Examination 
By Mr. Ivins: 

Q. Mr. Callahan, why was there some variance in these 
premiums along towards the end of those cards? Was that 
on account of the man’s age increasing? A. Well, the first 
variance was due to an increase in age. When the policy 
was renewed, he was five years older and naturally he had 
to pay a higher premium. 

The second variance, I think, had to do with the second 
renewal, and those premiums were lower due to the fact 
that he was then paying them monthly instead of quarterly. 

Q. In other words, he was paying for a shorter period, 
and that made them smaller? A. Yes. 

Mr. Ivins: That is all. 

Mr. Miller: If your Honor please, I don’t think I 

178 will be very long with the other witness. 

The Court: All right. 

You may be excused, Mr. Callahan. 

• ••••••••• 
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Alfred P. Cook was called as a witness for and on behalf 
of the plaintiff and, having been first duly sworn, was exam¬ 
ined and testified as follows: I 

Direct examination. 

By Mr. Miller: j 

Q. State your name, residence, and occupation, please. 
A. Alfred P. Cook; 1014 Annadale Road, Staten Island, 
New York. 

Q. Mr. Cook, I show you defendant’s exhibit No. 3 in 
evidence and ask you if your signature appears thereon. 
A. Yes, sir. | 

Q. Did you sign that on the 8th of December, 19361 Aj 
I did. 

Q. Did you know the deceased insured in this case, Mr. 
Lorson? A. Yes, sir. 

Q. Were you called when he was taken sick in early 
179 December 1936? A. I was. 

Q. What were the circumstances under which yob 
saw him in early December 1936, when you first saw hini 
after he became ill? A. Well, I was told that he was laying 
in his room in the hotel and I went up to see him. I ordered 
the ambulance. We carried him downstairs and put him in 
the ambulance and sent him to the Post Graduate Hospital. 

Q. Did you have any difficulty in getting him to agree to 
go to the hospital? A. Yes. 

Mr. Swann: We object to that, your Honor. That is not 
material. • !• 

Mr. Miller: I want to show the situation regarding his— 

The Court: I will let him answer. 

The Witness: Yes, I did. 

By Mr. Miller: 

Q. What difficulty did you experience? A. Well, he just 
didn’t believe he was so ill, and he refused— 

Mr. Swann: Wait just a minute. We object to that, your 
Honor. It is self-serving and it is hearsay. 
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Mr. Miller: Not what he believed, Mr. Cook. Of course, 
you couldn’t state that. 

The Witness: He just refused to go, and I went 

180 down and got the manager of the hotel and talked it 
over, and at last we decided— 

Mr. Swann: We object. 

The Court: Yes, just tell what you did. 

By Mr. Miller: 

Q. Then what did you do? A. Well, then I got the ambu¬ 
lance for him and made him get on the stretcher. In fact, 
we lifted him on the stretcher. Carried him down and set 
him up in the elevator and carried him down the elevator. 
Quite contrary to his wishes. He fought about it, but we 
carried him down and put him into the ambulance. 

Q. How did he fight about it? A. Well, he just refused 
to go to the hospital. He had refused to go for the doctors, 
he had refused to go for his brothers, and he had refused to 
go for the manager of the hotel, and I, being with him all 
the time, I said I would put him in. So I just went up and 
demanded that he go to the hospital and he didn’t quite 
fight as hard with me. 

Q. Did you ask if he would go, or did you just take him? 
A. Well, I just forced him to go. Told him he was going. 

Q. And then on the morning—do you remember about 
what day that was that he went to the hospital? In De¬ 
cember 1936. Did you go to see him the morning of 

181 the 8th of December? A. I did. 

Q. How long had he been in the hospital then? A. 
Well, he went in the day before, and I was there some time 
during the forenoon of the 8th. 

Q. And what do you now recall about him; that is, about 
Harry Lorson, on the morning of the forenoon of the 8th 
of December, 1936, when you went to the hospital to see 
him? That is, his appearance, his demeanor, and what you 
saw. A. Well, I walked in and he was laying there, and 
I asked him how he was and after speaking to him a few 
minutes, he got out a paper such as this—got out this 
paper—and asked me to pay his insurance. I looked at him, 
and he said, “Yes, I want you to pay it” 
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Mr. Swann: We object to that conversation, your Honor. 
The Court: Sustained. 

By Mr. Miller: j 

Q. What was he doing when you walked in the hospital? 
A. Oh, he was laying in his bed, laying back in the bed. 

Q. And after you went up to the bed, what occurred! A. 
Well, we spoke about his well being for a minute, I suppose. 
That is about how I started it. He told me he was all right 
and he was going to be all right. 

Q. Then when did you first see this paper that I now 
show you? A. Very shortly after I walked in the 

182 room, after expressing a few words of his welfare. 

Q. Was he lying down or was he sitting up in bec| 
when he signed, it? A. Well, he was sitting partially upj 
He pulled himself up and I put a pillow behind him after 
telling him he should not sit up, but apparently there wa$ 
no keeping him laying down. He was going to sit up any4 
how. 

Q. What do you recall about his general appearance anq. 
demeanor there that morning? A. Well, he seemed to b^ 
very—I might say wild, about the word I might use. H^ 
was stary-eyed. 

Mr. Swann: We object to this, your Honor. He is not £ 
doctor. 

The Court: What was the objection? 

Mr. Swann: He is testifying about the man here, as to 
his condition and all. He is not a doctor. 

It is not proper testimony from this lay witness, I believe. 
The Court: He may tell what he observed. 

By Mr. Miller: 

Q. Did you say stary or starry-eyed? A. Stary-eyed. 

Q. What do you mean by that? A. Well, he looked right 
at me. I would say, a man you wouldn’t know what 

183 he was going to say to you next. He seemed very be¬ 
wildered. 

The Court: Let him tell what he saw, not how he rea¬ 
soned it. 
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You just tell what you saw. 

The Witness: This man seemed to be very bewildered, in 
my opinion. 

Mr. Swann: We object to that, if your Honor please. 

The Court: Yes. You may tell what you saw; not how 
you reasoned it 

The Witness: I see. 

Well, he was just stary-eyed and he set there and pulled 
himself up in the bed and demanded that I help him with 
this paper. I asked him where it was and he told me, 
“Eight over there,” and I went over to a desk, to a little 
table, I would say, there was medicine, and this paper was 
there. I picked it up and I brought it back to him, and he 
said,—that was the time that he pulled himself up in the 
bed a hit and asked me to prop him up and I shoved a pillow 
behind his back, and he signed this paper and told me to go 
and pay his insurance. 

I took the paper and went to 42nd Street, up to the Grand 
Central, and paid the insurance. 

By Mr. Miller: 

Q. How did you pay it? A. I believe I went downstairs 
and paid it with a United States money order. I had 
184 paid several before and I believe that is how I did it. 
I am pretty sure. 

Q. That was on the same day it was signed? A. Yes, sir. 
I went right up and did it, because after he had given me 
the paper, he apparently wanted to have nothing more to 
do with me, he asked me to go do it. In other words, it 
seemed to make him very excited that I don’t go right and 
do it. And I cleared out of the hospital and went up to 
the Grand Central and paid it. 

Q. You stated it seemed to make him very excited that 
“I wouldn’t go and do it.” Tell us what you mean by ex¬ 
cited. Give us a word picture of how he looked and what 
he did. 

i Mr. Swann: We think that is repetitious, your Honor. 

The Court: Well, that is the way he should have answered 
in the first place; not that it seemed to him that he was 
very excited, but tell what he saw. 



61 


The Witness: Well, he just laid back again and he says, 
“Now, go pay that.” And he talked about nothing else but 
“Go pay this,” and I could see that his eyes was wild-look¬ 
ing, watery-looking, and if I stayed, I felt that the man 
would injure himself. 1 

The Court: Not what you felt. 

The Witness: I am sorry. 

So he laid back after I removed the pillow and I walked 
out of the room. 

Mr. Miller: That is all, I believe. 

185 Cross Examination 

By Mr. Swann: j 

Q. That was done where? A. What? This signing? 

Q. Yes. A. In the bed. I 

Q. In the bed while he was at the hospital? A. Bight in 
the hospital, on the bed of the hospital, that morning. 

Q. And you witnessed it? A. I did, sir. 

Q. Did you read it? A. I did. 

Q. Do you know what it said ? A. I do. 

Q. Do you know that the statements he made there were 
false? A. I don’t know. It was my opinion that I was wit-j 
nessing his signature. That is all I did, was witness. I am 
not qualified to say whether— 

Q. You did read this instrument? A. Yes, sir, I read it 

Q. Now, Mr. Cook— A. I don’t believe I read it in th6 
hospital, but I did read it on the way from the hospital up 
to the city. | 

186 Q. You are a partner of the plaintiff in this cas^, 

are you not? A. No, sir. i 

Q. You have been? A. No, sir. 

Q. You were a partner of—in what way were you con¬ 
nected with the insured? A. I was working there the same 
as he was. 

Q. Who is Frank Edward Lorson? A. Well, that might 
be the father or the son. Both of them are Frank E. Lorsoh. 

Q. Are you a partner of Frank E. Lorson now? A. No^; 
yes, sir. 

Q. And that is the plaintiff in this case? A. That is 
right. ! 
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Q. You are a partner of the plaintiff in this suit? A. 
Yes, sir. 

Q. Yes. That is what I asked you, and you said no. A. 
Well, I didn’t understand the question. I thought you asked 
about H. B. Lorson. 

Q. You were very close friends of this insured? A. Oh, 
yes. 

Q. Now, Mr. Cook, you say you read this application for 
reinstatement of the insurance? A. I don’t get that. 

187 Q. This instrument—you read it? A. Yes. 

Q. You know what it was for? A. Yes, sir; I do. 
Q. You know that he had permitted his insurance to 
lapse? A. Yes, sir. 

Q. You know that he was very, very anxious to reinstate 
it, because he was in bed sick with heart trouble ? A. No; 
that might be it. 

Q. Well, you know that is why he did it, don’t you? A. 
I wouldn’t say so. 

Q. You know that is why he asked you to pay the premi¬ 
ums, don’t you? A. To reinstate— 

Q. To reinstate this contract of lapsed insurance. A. 
That is right. 

Q. Now, he was asked this question: 

“Have you been ill, contracted any disease, or suffered 
any disability, or been prevented by reason of ill health 
from maintaining your usual occupation, or consulted a 
physician in regard to your health since the lapse of this 
insurance?” And he answered, “No.” A. That is 
right. 

188 Q. That was false, wasn’t it? A. That is right 
Q. He had been treated by a doctor in the hotel 

for heart trouble? A. He was. 

Q. He had had an attack of heart trouble just the day 
before ? A. That is right. 

Q. Coronary thrombosis? A. Yes, sir. 

Q. And was on the flat of his back? A. Yes, sir. 

Q. And when he signed this and when you signed it, that 
condition existed ? A. Yes, sir. 

Q. And you knew it ? A. I did. 


Q. And he signed this and yon mailed it. He knew he was 
sick, didn’t he? A. I suppose he did. 

Mr. Swann: That is alL 

(The witness was excused.) 

Mr. Miller: That is all, your Honor. 

Mr. Ivins: Your Honor, this apparently concludes the 
proof for both parties except that certificate that Mr. 
189 Callahan will get for us, and the facts are few and 
undisputed, and I don’t want to labor them any, I 
don’t think it would be of any assistance to your Honor, but 
I do want to say this one thing, that if there is such a case, 
such a Government insurance case, that fraud is a good 
defense for the Government, that this is it. 
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PLAINTIFF’S EXHIBIT 2 

■unpaid premiums with interest shall not be considered an indebtedness os is sjet forth 
in paragraph 5(0) of the contract of Government life insurance to cause thi policy 
to cease and becoae void if the aaount (preaiuas with interest) is greater than the 
cash surrender value of an Insurance without indebtedness, so long as current pre¬ 
al uss are being paid by the insured when due or the payment oar„tho due date' thereof 
is being waived as provided by V. A. regulations. , ^ 

/ * ! 

REINSTATEMENT IN THE MONTH FOLLOWING THE DATE OF LAPSE. 

3082. In all cases where a preaiua on United States Govemaent life insurance is 
not paid on or before the last day of the grace period, said preaiua say be paid at 
any time during the calendar month following the aontb for which the preaiua was due 
and said preaiua aay be regularly applied as premium payment to the unpaijd month, 
provided the Insured at the tlae of tendering the delayed preaiua is in as good health 
as at the expiration of the grace period and furnishes a statement to that effect not 
later than the last day of the calendar month immediately following the month in 
which the delayed premium is tendered. 

REINSTATEMENT WHILE APPLICANT IS IN THE ACTIVE MILITARY OR NAVAL SERVICE, i 

3083. If the insured is is the active military, naval, or Coast Guard Service, 
the United States Government life insurance, if it has not been surrendered for a 
cash value, say be reinstated at any time by the payment of all preaiuas la arrears 
with interest from their several due dates at the rate of 5 percent per annua com¬ 
pounded annually, and the payaent or reinstatement of any indebtedness which existed 
at the tiae of lapse, in accordance with the terms and conditions of the policy con¬ 
tract and under the following conditions: 

(A) Within three calendar months including the calendar aonth for Which the 
unpaid premium was due, provided the applicant is in as good health as he was on the 
due date of the preaiua in default. 

(B) After the expiration of the period mentioned in clause (A) of this paragraph, 
provided the applicant is in good health and so states in his application, and sul- 
mits a report of a complete medical examination and such other evidence relative to 
his physical and mental condition and Insurability as may be required by tl|e Adminis¬ 
trator, and on such forms as the Administrator aay prescribe. , 


REINSTATEMENT OF POLICIES IN FORCE UNDER EXTENDED INSURANCE. 

3085. A lapsed United States Government life Insurance policy which is in force 
undor extended term insurance aay be reinstated without health statement or other 
medical evidence, if application and tender of preaiuas with interest are made not 
less than five years prior to the date such extended insurance would oxpfire: Pro¬ 
vided, That in any case in which the extended insurance under an endowment policy pro¬ 
vides protection to the end of the endowment period, such policy aay oe reinstated 
upon application and payaent of the preaiuas with interest, and health siateaent or 
other medical evidence will not be required. (May 27, 1944.) 

INSURANCE PREVIOUSLY TERMINATED BY REASON OF THE INSURED’S DISCHARGE FROM THE SERVICE 
UNDER OTHER THAN HONORABLE CONDITIONS. 

3088. Where United States Govemaent life insurance or yearly renewable term 
insurance has heretofore been terminated because of the discharge or dismissal of the 
insured from the military or naval service on the grounds of mutiny, treason, spying, 
any offense involving moral turpitude, or wilful and persistent misconduct, or that 
he was an enemy alien, conscientious objector, or deserter, or that he concealed the 
fact that he was a minor at time of his enlistment. 

11-4R 
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(A) If the insured becomes, or has become totally and permanently disabled! or 
dies, or has died, in circumstances and under conditions vhicb mature, or would have 
matured, such insurance, and required, or would have required; payments thereunder 
except for such discharge or dismissal from the service, such insurance will be deemed 
to be, or to have been, in force at the time of such total permanent disability or 
death, and claims thereunder will be paid in the 3ame manner and under the same (con¬ 
ditions as other valid insurance claims. 

(B) In other such cases the insurance will be deemed to have lapsed at the ex¬ 
piration of the grace period ensuing upon the insured’s separation from the servjice, 
and may be reinstated in the same circumstances, under the same conditions, and upon 
the same terms as apply to other cases of reinstatement of lapsed Insurance. 

Any amount previously paid, upon termination of such insurance, to or on account 
of any such insured person, as cash value of a United States Government life insurance 
policy, shall be deducted from the payment of any insurance claim herein provided 
for; and the repayment of any such previously paid cash value of United States Govern¬ 
ment life insurance shall be an additional prerequisite of any reinstatement hereuncor. 

I 

PHYSICAL EXAMINATIONS AND INSPECTIONS 

EXAMINATIONS FOR INSURANCE PURPOSES. | 

3090. (A) It is deemed necessary in order properly to safeguard the interests of 
the Government to require a physical examination by a full-time or part-time salaried 
physician at a [field station of the V. A.] in the following instances, subject to 
the provisions of R. & P. 3102: (1) When an application has been filed by a person for 
payment of insurance benefits on account of total or total and permanent disability; 
(2) when requested by the [disability insurance claims service in central office] for 
the purpose of review, as provided by regulation, of claims in which insurance bene¬ 
fits are being paid, to determine if the person has recovered the ability to follow 
a gainful occupation; (3) when requested by the [disability insurance claims service] 
in order to determine the existence of mental incompetency for the purpose of waiver 
of payment of an insurance premium on its due date. [Examination will be made without 
charge to the claimant.] 

(B) Physical examinations required of applicants for insurance, under sections 
310 and 311, or either, of the World War Veterans’ Act, 1924, as amended, or for rein¬ 
statement of insurance, may be made free of charge to the applicant [by a full-time 
or part-time salaried physican at a field station of the V. A. upon the request of the 
applicant, or upon the specific request of the underwriting service in central ojffice] 
in connection with an application for reinstatement of insurance when deemed necessary 
by that office in order properly to safeguard the interests of the Government. Phys¬ 
ical examinations required of applicants for insurance, under sections 310 ank 311, 
or either, of the World War Veterans' Act, 1924, as amended, or for reinstatement of 
insurance, may be made at applicant's own expense by a physician [duly licensed 4or the 
practice of medicine by a State, territory of the United States or the District of 
Columbia, who is not related to the applicant by blood or marriage, associated with 
him in business, or pecuniarily interested in the issuance or reinstatement lof the 
policy. Examinations made in a foreign county by a physician duly licensed for the 
practice of medicine and otherwise acceptable, may be accepted if submitted through 
the American Consul. The Administrator of Veterans Affairs may require such ifurther 
medical examination or additional medical evidence as may be deemed nocossary and 
proper to establish the physical and mental condition of the applicant at the ^ime of 
the application]. (May 27, 1946.) 
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premium Thin Insurance is granted in consideration of and subject to the term s and 

conditions hereinafter set forth, apd in further consideration of tbs payment of 
the monthly premium of $...on the JL.day of each month foe a period of 


sixty (C0> months and thereafter the monthly premium of 
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duy of each succeeding month during the lifetime of the Insured except as hereinafter provided. 
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This Insurance Is payable in monthly installment! of $.—-Li S—-■- 

moor op (hereinafter called the monthly Instillment) in the event of the total permanent 

death or AT disability of the Insured or of his death, unless one of the Optimal Settlements 

disability Ls selected as hereinafter provided, then. In the event of toe death of the Insured 

this insurant is pays Me in accordance with the Optional Settlement so selected. 
BENEFICIAJtT This InsimiDco. wukjeot to the b^ncflcUry prorlilon* bere©L IS payable to 
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FATTED STYTES 
OFAMERKA 


OAERNMEtf LIFE IXSI'RW!: 


NOTICE 

It is not necessary for the Insured 
or the Beneficiary to employ the 
agency of any person, firm, or corpo¬ 
ration in collecting the insurance 
under this policy, or In receiving any 
of its benefits. Time and expense 
arm be saved by writing direct to the 
United States Veterans Bureau. 
Washington. D. C. 


FITE TEAK CONTEKnUI TEM POUCT 


Upon due proof of the total permanent disability of the Insured while this 
■enVftts* policy is In force. the monthly installments shall, except as hereinafter pro 

TO iNsuitKD Tided. be payable to the Insured and continue to be ao payable during total 

permanent disability so long as he lives, and payment of all premium* doe after 
receipt* of such proof daring total permanent disability shall be waived. 

Upon due proof of the death of the Insured while thia policy is In force, the 
monthly Installments, without Interest, which have accrued since the death of 
beneficiary the Insured, the firs! installment being due on the date of the death of title 
Insured, shall he paid to the beneficiary designated, and thereafter the pay¬ 
ment of the monthly Installments shall continue to be so payable until two hundred and forty 
installments in all. including any paid to the Insured during his lifetime on account of total per¬ 
manent disability, shall have been paid; but If two hundred and forty or more installments shall 
have been paid to the Insured on account of total permanent disability, no death benefit shall be 
payable, if Optional Settlement 1. 2. or 3 has been selected, payment shall be made accordingly, 
subject to deduction on account of disability payments. 


payment All payments under this policy shall be payable at the United 8tates Tress- / 

ury in the City of Washington, District of Columbia. / J=- 

idends Tills insurance shall participate In dividends from gains and savings. N? 

editions The conditions, benefits, and privileges recited on the succeeding pages 

hereof constitute f part of this contract. 

Tills policy takes effect on the ...*..day of.. . .-♦ Nineteen 


DIVIDENDS 


CONDITIONS 




Hundred and .. 


. T . 4 - - .. 

.... 



Director , 

United St ates Veterans’ Bureau. 


Countersigned at Washington. D. C. 
Examined and Issued .. w 
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Registrar. 
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CONDITIONS, BENEFITS, AND PRIVILEGES 


multiple thereof failure to pay cither tbo amount of,tV 


p inMV *• Pr * n,aw <ln© and payable monthly In advance dollar* or any 

Hto&rottS *» of the United State* of America to the loan or the In tercet thereon ehall not 

Treaenier of the United State* In the City of Washington, lndebtedneea ehall equal or exceed t 
District of Colombia. amount of the Indebtednees equal* or 

(a) Premiums may be paid annually, semiannually, or quarterly, In * h * u c6 *** flm * 1>cc0 “ 0 T0<<5 ‘ 
advance, In which case the premium payable will be the aum of the monthly 
premium* for the period discounted at three and one-half per centum per 
nnnuak The discounted premiums for these periods are stated on the first 
pace hereof. At maturity by death or otherwise, the discounted value at 
three and one h a lf por esatam per annum of the premiums paid la advance 
beyond the current calendar month shall be refunded to the Insured, If 
Urine; otherwise to the beneficiary. 

(1) If any prem i um be not paid when doe, this policy s ha ll cease aM 
h s corn s void except as hereinafter provided. 

2. For the payment of aay premium under this policy, 


EiTBNr>*nI**riu*< 
with Disability 
liBNcrrt* 


pAio-cr IWPBAWCB 

with Dniwutr 
BiNimsros Each 

1 1,000 or Ixbvsakcs 


'ASlSCtlBBNDIS VaLOB 

k>b Each ll AO or 

INBPBAMCB 
(fuJl rowcT* of potirjr) 


• fraee of thirty-one day* without interest will be 
HunousB allowed, durlnc which time the policy will remain In force j 

but If the policy shall become a claim within the trace 
period, the unpaid premium* shall be deducted from the amount of lnsor» 


_*• Wh policy, If it baa not been surrendered for a 

MMKAiaONY cajfc value, may be reinstated at aay time after lapa© 
upon evidence of the Insurability of the Insured satUfac- 
tssy to the Director of the United States Veterans Bureau, and' upon the 
payment of all premiums la arrears, with Interest from their several due 
4ataa at the rate of five per centum per annum and the payment or rein* 
atatmamt of aay indebtedness which existed at the time of each default, 
urKh petty lata interest However, If such tadibtedaim with Interest 
weaM exceed the names of this policy at the time of application for rein* 
tttfmmat of aald policy, thea the amount of such amass ttafl ha paid by 


4 This policy shall participate la and receive such 
ttvIdMda from sains and savings aa may be fitterwlned 
Cha Director of the United States Veterans Bureau. 
Ufpmtliaifl may ha takea la cash, and If not so takes. 


aid. the rieiura at the end of tha r’vwwwtw* *■* jww® m exienuca insurance aa given in the above 
hy sac I uciflh of the Increase In ***** *** *** ***** of the amount of the Insurance. 

m written request therefor and _ t After this policy has been In force by the payment 

th aB claims thereunder, made by rffiffituEr** ** Pnudum* for twelve months and before the expiration 
bat aat later than three calendar of the fin-year term period, the reserve. If any, tocetber 

la default, th* United States win with any dividend accumulations less aay Indebtedness, may be paid to the 
tom aay Indebte dn ess. tamed la cash or need to purchase paid-up term insurance for the unex- 

n been surrendered for tm fi 1 plnd portion of the five-year term period, provided the insured makes writ* 
at cf Dtumlum and unca written *** ******* aarreoden this policy before the expiration of the 

and complete surrender of this ***** peT * od * ^ Inared does not make written request and surrender 
thrm »«h.. mfigm the °* P°Ucy before the expiration of the free* period, then the reserve, If 

a wfll Issue paid-up Insurance tor ***’ ®*®* accumulations, less aay Indebtedness, will be seed 

Indebtedness win naicham when *•**•* riafle premium to purchaoo extended term Insurance from the doe 
axe of the Tasariil The ***• °* Weed am 1* defat!t, but not to extend beyond the termination of 

> total and permanent disability *** irrm period All calculation* will be made as provided In 

> number of monthly taotallmoBts P* p *« T *phs 8, 5 (a), 0 (0), and 0 <e> of this policy. 

isaatfc disability or death of the 4 At the maturity of this policy by total permanent 

Q bo the asm* aa would thea bo SS W lftiy disability or death, any Indebtedness, unlees paid off in 
may at aay time surrender the OrfifcKT cash, ahal be liquidated by reducing the monthly Install- 
a loan on anch paid-up Insurance. aput la the proportion which the Indebtednees bear* to 

a payment of premium and the c o mm u t ed value of tha monthly Installments, as may then bo payable 
period, If the policy ha* not been fcmuo4 * r » excluding dlvidmd accumulations. If the policy shall be par 
for paid-up insurance, this policy **** 006 e*® at death, any indebtedness ahall be deducted from the 
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* RECOVERY FROM 
DISABILITY 


TOTAL 

PERHA 


PER MAN PVT 
DISABILITY 
BENEFITS 
UNDER PAID-UP 
INSURANCE 


TOTAL 

PERMANENT 

DISABILITY 

BENEFITS 

DURING PERIOD 

OF EMENDED 

INSIBANCE 


11. Total Krinj,.,. 

permanent ,a an * of ir/H^My os referred to heroin 

Disability renders it ImpoxattyJ ° r W)' "bleb continuously 

any substantially tt ,° r disabled person to follow 
founded upon conditions which lender i» Ul f * vu P al,on * aD(1 whIch 
disability will continue throughout i| ie l ., l J tw j ,ll,, J r t ' er,a,n tbat tbe totaI 
total permanent disability bouoflta n, ny J, u l the disabled person. The 
six months prior to receipt of due proof , ,ni k 10 * date Dot eicced,n * 

and any premiums paid after rcceta, (lf , 1 ^ *«tal permanent disability, 
ability, and within the si* months, stj ,, of ‘" ,nl Immanent dls> 

, , ... Glided without Interest 

(o) Without prejudice to any 0 ti„. r 

loss of the use of both feet, or M, ban I ^ '* (J,sntn,,J '' the P« rmaD * nt 
and one hand, or of one foot and oo c or ?H ' ,b or of 0De foot 
tb© loss of Leo ring of both ears, or »*«, , r of ° ,<c l,HruI and opo cyc ' or 
maneatly bedridden, shall be deemed P trmaD ‘’ nt| 7 be, l ,,eM or P er 

monthly installments for any of t|. c J ,olal »' trmanint disability; and 
total |>crmaDent disability shall aterui* /^^tlly enumerated causes of 
nent disability, and any premiums ** du,e of 8Ucb total P 0 ™' 

nent disability shall be refunded w'nbo U , d#tc of BUch tGttl perma ‘ 

* recovery PROM .kih!v ^J^^ing proof of total permanent dls- 

D,BA “ urr c^,*r*? r *» «•» 

-tWurtory to lb. Director of U>. 00 d °“* nd ' ' t,roUh pr r f 

coolInu.Dc. of aucta luUlp.raou.otd^M., * nurc * u ot 

to furnlah .ucb proof, alt njMhto .(!!!?» '“ d f ,hP In,urMl ,b *" f * H 

reeb total pennooent dlMblll.y u " • nom ' ot 

thereafter foiling due ..ball b. J. . ,UI1 CM, »- ,n<l *" P«“ ,ttra * 

Thereafter lb. premium lo be pol^oud ,t ton,ormll)r wl,b lbl * P 0 "'*- 

valors, and loop r.luc .UaUbTrl^ ^; ,,Ue *„V' ldup “T 

e.lue* ,h.ll brer lb. some prepor,l„^ 0 “ ,b ' r " DUI 1 n * p , remlam * nd 

tlrelj. aprclflrd bereoo, tb.ttbeeommul “ d T * 

hnnArJ tnrtw ij.v lot "wumuted value of the Installments (two 
hundred and forty less the number natch . . , ' 

two hundred and forty Installments tL il,. COm “ U,ed i TalQe ° f 
ha modified accordingly. ^ «tended-Insurance values shall 

_^_ A# 13 ‘ ** on *. or more monthly Installments be paid on 

Jermanevt . . >UD ,° total l^nwnent disability incurred under a 
SRVBST r p ^T**’ tb ® ‘bere shall be paid to the bene- 

EgwSrf Jp- 1 * f . . ry upo " tbe ,ur rwdcr of this policy at tbe death of 
INBIRAME the Insured the remaining unpaid Installments (two bun- 

Mttlfiui>nt haa »-w I f ° r,r ,e * a number paid). If an optional 
aetth m,nt ha. l-ecn selected, payment rt.u u, ^de accordingly. 

permanent .k , ^ l c ? Je lotal ^^nnocnt disability occurs during 
fcSSiViP * P*r od of extended Insurance and payments are made 

during period in 0000 ?* Wcb and recovery from such dls- ' 

fsnVts?!* • bU,,J * t * k0 * pU ^ ^ U ih * recovery takes 

fhe Insurano# ** ton , ,be cnd of ^e period of extended Insurance, 

shall b# nxiii , ^ IVduced Iccor Jlngly and tbe Insurance, as reduced, 
to «‘t.r U.. end of 

«n tUbt. .ud claim, hereunder dull 
except as to the privilege to reinstate.* i 

Assignment i5. The i«roceeds of thb policy shall not be assign- 1 

be nav.M nhle, cxci-pt that any person »o whom this Insurance shall 1 

,D,er ^t In this lnsurince to any other boneflrlary 
within the . lass la-rmltu-d by the World War Veterans* Act or any amend- 

binding ." ,W, e J lea . t . thc,vt0 - So iUch a “i*nuent of this policy shall !*> , 

Vnlttoi 'v 0 1 U ‘ H H,ate * ,n writ,D « a °J until flhnl In the 1 

tn ed states \oteran< Itureao, Washington. I>. C. The fnlted States , 

assumes no ^,«,n.slblllty for the validity of any assignment. Tbe proceeds , 

or JMr <T nut w ' ,ubJc ' 1 to {h * dt,m, of Wfdltops of the Insured t 
l ," r ^ u beneficiary to whom tbe proceed* may be awarded. I 

A ** r “J "f ,ho rD,,< * ,, s,a, *' J » *fWng under the Wur Risk Insurance 1 
Act or the World War Veterans* Act. 

1- 

RSmo? 011 1 ?' Tht ‘ proceeds of thli policy are exempt from all ' 

taxation. t 

BRNifjciaby ,7 ’ <n>e ,n * ar *<l *ball hare the right at any time, and 

nt- ik. i_. from time to time, and without the consent or knowledge 

et»a« CUnf * ** *>»«flctary tnder this policy within the 

b *«* w » rt »* pemllled bp tb. World W.r Veterao,' Acl or no,- 
•mendmeut or .uppl.rn.ut iherrto. A rb.i,ge of benedcUrp must Ik- mu.lo 
bp wrlH.n notice to lb. fnlt«l Hutw V.i.r.n. Burenu over lb. .Ignnturc 
of lb. Insured .ud .bull not be binding on tbe nure.u unlc-o. reox-ltwl mol 
Indorred on the pollcp bp tbe Bureau. A cblngc of boo.-nrtnr,- mu.t l«. 
" r "* rded «•» "»'»•» »>J tb. lu.ured or bl, .geut, nod most Ik- necoiu- 
m! . T . .k* Ch * n * t of Uwflfl » r >' "“f »• Indorsed during the 

I Jlf hU dC * ,h - "“ d ’ rbpD » "olorscl said ,-boogo 
*? ,M •* , c ? fpc "' 0 1 “ of '»« 4 *'« '“e Inured dgned the written notice of 
***”*'“* b * n , t “ cU t ,r - Tk. Bureau shall b. protects In nil ,«pm.ut, otmlo 
to the beneflcl.rp last of recor.1 ond before receipt of notice of a change of 
benofleUrp. and no pnpment. w made mh.ll b, paid ngnln to tbe ebm.-.vd 
beneflelarp Tb. Insured m.p ererelre nup right or privilege given under 
tbo provisions of thU pollcp without tb. eoun-nt of the benollci?fi 
orlgliml designation of a ben.tcl.rp m.p he made bp tbe last will and 
testament, hut no th.ngo of ben.llel.rp map he m.de bp last will and 
testament. 

(o) If no beneficiary wltbla the permltlcd <| aM bo dedgnatetl by the 
Insured, either In bl* llfciliue #r by hi* last wl» am i testument, or If the 
designated beneficiary docs not lurvlvc the Insured, then there sbnll bo paid 
to tbe estate of the Insured the present taluo of the remalntng unpaid 
monthly Installments. 

(b) If tbe designated l»eneflclory survives tbe Insured and dies before 

receiving all the Installments |layoble and applhAble, then there shall bo i 
paid to the estate of such lienrflelary tbe present value of (he remaining 
unpaid monthly Installments. i 

(c) Where a beneficiary at tho time ofdeslgnatlon by the Insured la * 
within the permitted class of beneficiaries and Is the designated beneficiary 

at tho time of the maturity of the Insurance because of the death of the » 
Insured, auch beneficiary shall be deemed t© be within the permitted class 
even though the status of such beneficiary sb«u have been changed, 

UNITED STATES VETERANS DCIEAV 
ttarniTAB 


Id. Tho proceeds of this policy are exempt from all 
taxation. 


r DM 9 • aflie atu0 «i»t, Ush^^. ex ‘ han « e(1 for a |K»llcr Of the 

f OTHM. row. Mnje tb. Ramp ,tatp on(l baK , t on ^ 

* Ktates Veterana Bureau at i hlgh er P 80 of ,n «uronce issued by the United 

I difference la reserve on Ibis polky la<1 of prcin,u m. upon payment of tbe 

> exchange will be made without toc41 reSorre on the new policy. Such 

r render of this policy while la f 0rff * examination upon complete snr* 

, date hereof. ,th,n flva W* from the effective 

(<») This policy may ^ne|| fiIfd f 

any plan of Insurance lsaotd by , a ^° Ucjr of tbe ^rae amount on 
higher rote of premium, upco p^ » 10 ^ Veterans Bureau at a 

the attained age of the Insured fo, L a ° Dth]y premlum at 

re 9 crve(lf.n, )onlhl,pollc, 1rt|| “ e «’'« *^'»»t> r «nc. relertml. Th. 

mnnlhly premium. Buck c-ipfc.aj, J* "°* c4 « cre<11 ‘ »n the current 

Hun u|K>n complete Riirrcnd,, 0 , (hl “ .’mi' T' m ' dlc * 1 c, * mlnn - 

,-,-are from the clfccllv. dal, " bUp •“ »<>«• »»d within flvo 

OfTlONAL tlcmcnlB art .” e !° Ct ,? ne °! ! be °I >,lon ‘ 1 8 »t- 

settlement -m helu>v, urn notice of tbe selection shall 

Veteran. B.««. Ji "T \,'",' be l '" IM 

Opllon.l Sejt'cmcnt^jUMhcrjrrortllooahalt not valid uuTJ'anS untDtt 
I* recorded in the 1 n,tcd Veterans Bureau. If the Insured does not 
K-Icct on. of said Optionali totlrewau, then he .hall be deemed to i,,o 
made no electlou. and the Untu« ^ p, table , wo hundrKl d 
for;,- monthly ln.tallmenre.uln, t ,„ M1|on 0pt|on Tw0 or 0 |(in 

Three i* made by the benefltltry, v 

(а) If tbe Insured bn Dot Bade an optional selection, a designated 
beneficiary or beneficiaries, it the maturity of this policy by death, may 
select settlement under Optlota Two or Three as set forth below, but tho 
selection shall not be valid unless and until it la recorded In the United 
States Veterans Bureau. If the Insu^j has made an optional selection a 
designated beneficiary, at th» maturity of this policy by death, may elect’to 
receive such Insurance In InitaUmenta spread over a greater period of time 
than that selected by the I mured. 

(б) Settlement under om of these options shall be considered full aod 
complete settlement of all liability under this contract 

(c) Tbe values shown la the following options are based on an Insur¬ 
ance of $1,000 without indebtedness. If there Is Indebtedness under this 
policy, or the Insured has received any payments on account of total per¬ 
manent disability, the value will be decreased accordingly. If this policy 
Increased proportionately. 

20. OPTIONAL SfTTUMINTS IN LB Of MOSTHLY WSULLMENTS Of JSJS PATOU ON 
* THE DCATH Of THE WSUHD UNDO TH E THUS Of THIS POOCY, SOJECT TO 
THE lOCnOAIT ftOTSONS HHE0F 

OPTION ONE 

IuartAM Payable In One Samw—Settlement under this optic** e 
made ouly when M.-lecu.HVby tt**Insured during his lifetime or ly HRMrt. 
will and testament When such selection has been made, $1,000 will be 
payable in one sum at the maturity ox this policy by death. 

OPTION TWO OPTION THREE 

Insurance Payable la Elected In- Insurance Payable in loataQaeata 
atallments. -The Installments note*! Throughout Life.—Tbe Installments 
below will be payable for an agreed noted below will be payable through- 

numticr of months (not less than oat the lifetime of the designated 

thirty-six) to the designated bone- beneficiary, but If such designated 

flelary, but If such beneficiary die* l*eneflclary dies before two hundred 

l>ofore tbe agreed number of monthly and forty snob Installments have 

Installment* have been paid, the re- been paid, the remaining unpaM 

umlnlng unjvald monthly Installment* monthly Installments will be payable 
will t<* payable In accordance with in accordance with the beneficiary 
tbo beneficiary provisions hereof. provisions hereof. 


Insurance Payable in Installments 
Throughout Life.— Tbe Installments 
noted below will be payable through¬ 
out the lifetime of the designated 
beneficiary, but If such designated 
Iteneflclary dies before two hundred 
and forty snob Installments bare 
been paid, the remaining unpaM 
monthly Installments will be payable 
in accordance with tbe beneficiary 
provisions hereof. 


Nrwsr* or 

Mohtihv 

lumil MkNTS 


AMorstor Each 
Momtilt 

IvtTAUM^ST 


$29.19 
22.27 
18.12 
15.35 
13.38 
11.90 
10.75 
9.83 
9.09 

8.46 
7.94 
7.49 
7.10 
6.76 

6.47 
6.20 
5.97 
5.75 


Act or nixim- 

AiVATTiMior 
Death or IstiUD 

Ari'rxT or Eacw 
Monthly 
ISiTAUMIKf 

10 

$3. 67 

15 

3. 75 

20 

3.84 

25 

3.96 

30 

4.11 

35 

4.30 

40 

4.52 

45 

4.79 

50 

5.07 

55 

5.35 

GO 

5.56 

5.70 

G5 

70 

* 5.75 

75 

5. 75 


AMOUNTS OP MONTHLY INSTALL- 
MENTS FOR OTHER AGES WILL BR 
FURNISHED UFON REQUEST. 


Of This insurance l* granted under and subject to 
AUTHORITY fh “' orU jon8 of the World War Veterans’ Act, 1024, 

und Rincudin.ntH and aurplw*'" 1 ’ " irrc,a No *V # “- ,bc Dlny ! or 

of the Vntted Se.tos VctorIM ' vnl ''*' f " r, ' "" rrs - or '"" ko - 

modify, or dlrelmrm- oomr.rtA or «lvml th,- tlmo for iwylny n premium. 

or bind Iho Vultwl 8i.tr, W 0,, >' l ,r0W ' K ‘ ""- v 

hereunder. 




UNITED STATES GOVERNMENT LIFE INSURANCE 


CERTIFICATE OF RENEWAL 
FIVE YEAR LEVEL PREMIUM TERM INSURANCE 


Monthly 


Policy number 


Quarterly $. 


Age of insured 


Seal-annual $. 


Aaount of insurance S 10,000 


Annual 


Nane of insured 


Pursuant to the provisions of the aaendaent approved June 1, 
1937. to Section 301 of the World War Veterans' Aot. 1924, as amended, and 
in consideration of the payaent of the monthly premium at the rate for the 
attained age of insured, in the amount as stated above, on the day this 
certificate beooaes effeotive and on the same day of eaoh month thereafter 
for a period of sixty months, the lnsuranoe under said polioy, of whloh this 
agreement beoomes a part, is renewed as five year level premium term In¬ 
surance for the period beginning _ July X _, 1937 . and ending 

_June 30_, 19__4£. 


The insurance renewed is subject to the conditions, benefits, and 
privileges contained in the policy exoept that any non-forfeiture provisions 
and any table of guaranteed surrender values of the polioy shall be null 
and void from and after the effeotive date of this oertifioate. This in¬ 
surance ceases on the ending date shown above, and no further premium will 
be payable unless the lnsuranoe has been exchanged for some other plan of 
insurance on or before that date. 


Effeotive ns of 


FRANK T. HINES, 

Administrator of Veterans Affairs 


Countersigned at Washington, 0. C 


Examined and issued 


Veterana Administration 
Insurance Form 74B« 
Rev. June 1937 









DEFENDANT’S EXHIBIT 3 




fUntteb States 



of America 


Uptercms Administration 


undersigned, having authority delegated by the Administrator of Veterans]’ Affairs to m 

authenticate copies of public documents, records or papers belonging to or in the files of 

| the Veterans Administration pnirsuant to the provisions of Public, No. 430, 74th Congress, 

does hereby certify that the annexed ia a. traa photoatatic coty of appl i ca tion 
far reinstatement of IT. S. Government life Insurance (744) dated De¬ 
cember 8, 1936, filed in the case of Harry B. Lorscn, 3C-3#C^34»739- 


Administration. 



3n toitneSS tofjtrtof, I have hereunto set my hand, and 
caused the seed of the Veterans Administration to be 
affixed on the day and year first above written. 





VITKRAN'S XDMXNISTRATION 
Form 37 a 



BEST COPY AVAILABLE 


rtfebX. 
Ho. C.. 


APPLICATION FOR REINSTATEMENT OF UNTIED STATV 

GOVERNMENT LIFE INSURANCE 


Thk form should be used only where the Applicant applies for the reinstatement 
o! insurance within three months from the due date of the premium in default. If 
insurance has lapsed for a period longer than three months, application for reinstate¬ 
ment must be made on Form 807. 


d^eralgned, hereby apply for the reinstatement of t ^__Insurance 

granted to me under Policy No. _, now lapsed on account of the nonpay* 


ment of the premium for the mouth of WZi _ _ 19 *? JT, within the grace 

period of 31 days. Aa a condition to the reinstatement of thla Insurance I do hereby certify 
that the answers to the following questions are true to the best of my knowledgeand belief, and 
are made as of tho day on which this application is submitted to the Veterans Administration 
or deposited in the United States mall. 


2. Are you now in as good health as you 
were at the due date of tho premium In 
defaultT mJ ^ 


3. Are you now permanently and totally 
disabled? 


Answer. 

(Writs: 


¥* 

y^*s"c 


or "So”) 


Answer. 


71* 


(Writs “Yss" or “No") 


4. Have you been ill, or contracted any disease, or suffered any injury, or been prevented by 
reason of ill health, from attending your usual occupation, or consulted a in regard 

to vour health, since Jn^NoCthla insurance? Answer. ... 


to your health, since l.o^W^thls insurance? Answer. 

v J (Writs 

If answer is "Yes", glva |rt^tes and full particulars, ingle 

\fl . 

physician .k/.. .. 

u / 'T'/ 

^ . 

V • ^ 


-, —-• ” v • -o- 

-. A* .- : 1 \ 

(Writs ,, Y«s , ‘or, , 'fl«:Y ; “ 

ideluding tiro u^m^audld dress of 

’ a - r 


• wy 


5. Have you ever made application for Government Cont|>ensAtloii?_ fZ. 


If so. give Claim Number 


Signed at 


4* 


Witnc^tjH 




..'# 


.f . 1 ” H w ••••A****../.. 

~0*frr»tu7cTf UUne*) ) ✓ (hlfium^j*A|>plkiuilj / _ w 

V / -- js& 


. 'Wisxrt 


w: & « 


THIS FORM SKOliLD DE FULLY 
OR OTHERWISE DELIVERED TO THI 


( COMPLETED AW) SIGNED BY THE APPLICANT AND MAILED 
r/i;TEKANN ADMINISTRATION IMMEDIATELY AFTER itXECUTlON. 

l . v r»i.» ' J 1^-411 
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DEFENDANT'S EXHIBIT 5 

mpMi at, 2 mm 


FBAC 

»rw HmyB. Lootot X M£ OtS 

40 JIm* 8Dtk MOT* 

Sot Teak City, H.Y. 


Dear S;Lr: 


of $ 


Your application for the renewal of insurance in the amount 


20.000 


under the above-numbered five year level premium term 


policyTtor a second five-year period in accordance with the provisions 
of Section 301 of the World War Veterans Act, 1924, as amended June 24, 
1932. has been approved, as evidenced by the enclosed Certificate of 
Renewal which w attached to your policy. 


Your five-year level premium term policy, as renewed, may be 
exchanged at any time during the five year period from the effective date 
of renewal while the policy is in force, without medical examination, into 
any one of the other six plans of converted insurance. Unless previously 
exchanged for some other plan this insurance shall cease at the expiration 
of the five-year period from date of renewal. 


The Certificate of Renewal provides that the nonforfeiture 
provisions designated in paragraph 5 (cash value, paid-up insurance, ex¬ 
tended insurance and policy loans) and the table of guaranteed surrender 
values shown on the second page of your policy shall be null and void 
since these provisions and values would only have become effective had 
you continued your policy in force by the payment of premiums for the 
sixty-first and subsequent months at the Ordinary Life rate for your 
attained age. 


In order to insure continuous protection and prevent the 
possible lapse of your insurance, it is requested that you forward future 
premiums as they become due or within the grace period of 31 days there¬ 
after to the Veterans Administration office maintaining your insurance 
account. 

Respectfully, .> 


Enel. 


A 8 ""* 

•' Insurance Form 858 
Letter enclosing Certificate of Renewal 



H. L. McCOY, 

Director of Insurance. 
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Appellee’s Exhibit 6 

Statement Regarding United States Government Life In¬ 
surance Granted to Harry Benjamin Lorson under Pdlicy 
Number K 846 093. 

The records disclose that Harry Benjamin Lorson [was 
granted United States Government life insurance in the 
amount of $10,000 on the five-year convertible term plan 
effective as of July 1, 1927, at the premium rate for age 
38 years, under policy number K 846 093. 

Premiums on the quarterly basis in the amount of $^3.90 
were paid to include the month of June 1932, and during 
this period the insurance lapsed and was reinstated seyeral 
times. 


The values as of the end of each year of the original five- 
year term period were as follows: 

Extended Insurance 

End of Policy Year 

Reserve 

Years 

Days 

1 

$0.38 

0 

15 

2 

0.61 

0 

24 

3 

0.64 

0 

24 

4 

0.45 

0 

n 

5 

0 

0 

I 


Effective as of July 1, 1932 the insurance was renewed 
on the five-year level premium term plan at the premium 
rate for age 43 years under the same policy nupaber. 
Premiums on the quarterly basis in the amount of $27.50 
were paid to include the month of June, 1937, and during 
this period the insurance lapsed and was reinstated several 
times. 

Effective as of July 1, 1937 the insurance was rehewed 
on the five-year level premium term plan at the prejnium 
rate for age 48 years under the same policy number. 
Premiums on the monthly basis in the amount of $11.40 
were paid to include the month of January 1942, and there 
was no lapse of the insurance during this time. 

At the time the insurance lapsed for non-payment Of the 
premium due October 1, 1936, the policy contained no pro¬ 
vision for extended insurance. If the policy had provided 
for extended insurance, the reserve of $5.90 as of October 1, 
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1936, would have purchased extended insurance in the 
amount of $10,000 for 19 days beginning October 1, 1936, 
and expiring October 19, 1936. You will note that the ex¬ 
tended insurance would have expired prior to the expiration 
of the grace period of 31 days. 

Dividends under this policy were paid by check to the 
insured, as follows: Year of 1928, $17.00; Year of 1929, 
$17.00; Year of 1930, $17.00; Year of 19&, $15.00; Year of 
1932, $10.00. No dividends became payable for the period 
subsequent to the policy anniversary in the year 1932 and 
therefore no dividends were on deposit at any time. 

J. T. Willett 

Director , Insurance Accounts Service . 


(5599) 
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ftlmteb States Court of SUppeate 

DISTRICT OF COLUMBIA 


No. 9709 


Frank Edward Lorson, appellant 

v. 

United States of America, appellee 


APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES FOR 

THE DISTRICT OF COLUMBIA 


BRIEF FOR THE APPELLEE 


COUNTERSTATEMENT OF THE CASE 

• | 

Appellant, as the designated beneficiary, brought this iuit 
against the United States to recover the proceeds of a $10,000 
contract of United States Government life insurance issuecjl to 
Harry Benjamin Lorson, alleging that the contract matured 
on February 21,1942, the date of the insured's death, and that 
a claim for insurance benefits had been denied by the defendant, 
creating a disagreement which vested the court with jurisdic¬ 
tion under the provisions of Section 19 of the World War Vet¬ 
erans' Act, as amended (Joint App. 1-2). j 

The United States defended on the ground that the insured 
had fraudulently procured the reinstatement of the contract, 
which had lapsed for failure to pay the premium due Octpber 
1, 1936, by application for reinstatement dated December 8, 

1936, in which he represented— 

• * •/ _ ' / 

That he was in as good health as he was at the due 

date of the premium in default; that he had not bepn ill 


(l) 

\ 
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or contracted any disease, or suffered any injury, or been 
prevented by reason of ill health from attending his 
usual occupation, or consulted a physician in regard to 
his health, since lapse of the insurance; 

whereas he had been ill, had been treated by physicians for 
coronary thrombosis, and was undergoing hospital treatment 
for a serious illness on the date he executed his application for 
reinstatement, December 8, 1936. The answer admitted that 
the insurance contract, originally obtained as War Risk Yearly 
Renewable Term insurance during naval service, later con¬ 
verted to a Five-Year Convertible Term policy, and later car¬ 
ried as a Five-Year Level Premium Term contract for successive 
five-year periods, had been kept in force by the payment of 
monthly premiums (except for a number of lapses, none of 
which exceeded three months) to and including the month of 
January 1942, and that claim for insurance presented by the 
appellant had been denied because of the fraud in the reinstate¬ 
ment (Joint App. 4 _ 8). 

The issue thus raised by the pleadings was tried by the Dis¬ 
trict Court, without a jury, a jury having been waived by the 
parties in writing (Joint App. 8). 

At the trial, the application for reinstatement was introduced, 
along with other documentary evidence (including the policy, 
the renewals, and a statement from the Veterans’ Administra¬ 
tion showing that the policy did not have an extended insurance 
value), and witnesses testified concerning the insured’s condi¬ 
tion of health on the crucial date. The application, which was 
dated December 8, 1936, and was on the prescribed Veterans’ 
Administration form, contained the following questions and 
answers, over the signature of the insured and the signature of 
the witness Cook: 

2 . Are you now in as good health as you were at the 
due date of the premium in default? 

Answer. Yes. 

* * * * * 

4. Have you been ill, or contracted any disease, or 
suffered any injury, or been prevented by reason of ill 
health, from attending your usual occupation, or con- 
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suited a physician in regard to your health, since 

of this insurance? 

. » * 

Answer. No. 

Just preceding these questions and answers, and the insurer’s 
signature on the application, was this statement : . i 

As a condition to the reinstatement of this insurance I 
do hereby certify that the answers to the following ques¬ 
tions are true to the best of my knowledge and belief, 
and are made as of the day on which this application [is 
submitted to the Veterans' Administration or deposited 
in the United States mail (Def. Exh. 3, Joint App. 
70-71). 

The evidence established that following the lapse of the in¬ 
surance contract, in October 1936, and before its reinstate¬ 
ment by the application of December 8, 1936, the insured silif- 
fered an attack of coronary occlusion and coronary thrombosis, 
on December 6, 1936, two days before the application for jre- 
instatetnent was signed, and was attended by a physician (Dr. 
Forster) (Joint App. 13-27). Dr. Forster diagnosed the condi¬ 
tion as coronarv thrombosis, which he stated was a serious 
ailment, and for which he usually prescribed absolute res^ in 
bed for at least four weeks (Joint App. 15). He urged the in¬ 
sured to be hospitalized (Joint App. 16), telling him whatjhis 
conclusions were, and that he had a coronary occlusion, which 
accounted for his pain (Joint App. 17). After another, phy¬ 
sician, a heart specialist, had been called in by relatives ind 
friends (Joint App. 16), the insured was admitted, on Decem¬ 
ber 7, 1936, to the New York Post Graduate Medical School 
and Hospital, and remained in this hospital, undergoing treat¬ 
ment, until February 27, 1937 (Joint App. 18).. Dr. Forster 
saw him again on December 6,1936, finding that he had consid¬ 
erable relief from pain because of an injection of pantopan, 
which the doctor gave him (Joint App. 17). The doctor Con¬ 
tinued to attend him at the hospital (Joint App. 18). Tests 
made at the hospital confirmed Dr. Forester's diagnosis and 
disclosed the presence of other disabilities (Joint App. 22-^3). 
The cause of the insured's death, on February 21, 1942, was 
coronary thrombosis (Joint App. 22), which, in the opinion 
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or contracted any disease, or suffered any injury, or been 
prevented by reason of ill health from attending his 
’ ■ usual occupation, or consulted a physician in regard to 
his health, since lapse of the insurance; 

whereas he had been ill, had been treated by physicians for 
coronary thrombosis, and was undergoing hospital treatment 
for a serious illness on the date he executed his application for 
reinstatement, December 8, 1936. The answer admitted that 
the insurance contract, originally obtained as War Risk Yearly 
Renewable Term insurance during naval service, later con¬ 
verted to a Five-Year Convertible Term policy, and later car¬ 
ried as a Five-Year Level Premium Term contract for successive 
five-year periods, had been kept in force by the payment of 
monthly premiums (except for a number of lapses, none of 
which exceeded three months) to and including the month of 
January 1942, and that claim for insurance presented by the 
appellant had been denied because of the fraud in the reinstate¬ 
ment (Joint App. 4r-8). 

The issue thus raised by the pleadings was tried by the Dis¬ 
trict Court, without a jury, a jury having been waived by the 
parties in writing (Joint App. 8). 

At the trial, the application for reinstatement was introduced, 
along with other documentary evidence (including the policy, 
the renewals, and a statement from the Veterans’ Administra¬ 
tion showing that the policy did not have an extended insurance 
value), and witnesses testified concerning the insured’s condi¬ 
tion of health on the crucial date. The application, which was 
dated December 8, 1936, and was on the prescribed Veterans’ 
Administration form, contained the following questions and 
answers, over the signature of the insured and the signature of 
the witness Cook: 

2. Are you now in as good health as you were at the 
due date of the premium in default? 

Answer. Yes. 

* * ♦ < * • 

4. Have you been ill, or contracted any disease, or 
suffered any injury, or been prevented by reason of ill 
health, from attending your usual occupation, or con- 
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suited a physician in regard to your health, since lapse 
of this insurance? ! 

Answer. No. • 

Just preceding these questions and answers, and the insured’s 
signature on the application, was this statement: . 

As a condition to the reinstatement of this insurance I . 
do hereby certify that the answers to the following ques¬ 
tions are true to the best of my knowledge and belief, 
and are made as of the day on which this application j is 
submitted to the Veterans’ Administration or deposited 
in the United States mail (Def. Exh. 3, Joint App. 
70-71). 

The evidence established that following the lapse of the in¬ 
surance contract, in October 1936, and before its reinstate¬ 
ment by the application of December 8, 1936, the insured suf¬ 
fered an attack of coronary occlusion and coronary thrombosis, 
on December 6, 1936, two days before the application for Re¬ 
instatement was signed, and was attended by a physician (Dr. 
Forster) (Joint App. 13-27). Dr. Forster diagnosed the condi¬ 
tion as coronary thrombosis, which he stated was a serious 
ailment, and for which he usually prescribed absolute rest] in 
bed for at least four weeks (Joint App. 15). He urged the in¬ 
sured to be hospitalized (Joint App. 16), telling him whatjhis 
conclusions were, and that he had a coronary occlusion, which 
accounted for his pain (Joint App. 17). After another, phy¬ 
sician, a heart specialist, had been called in by relatives and ; 
friends (Joint App. 16), the insured was admitted, on Decem¬ 
ber 7, 1936, to the New York Post Graduate Medical School 
and Hospital, and remained in this hospital, undergoing treat¬ 
ment, until February 27, 1937 (Joint App. 18). Dr. Forster 
saw him again on December 6,1936, finding that he had consid¬ 
erable relief from pain because of an injection of pantopan, • 
which the doctor gave him (Joint App. 17). The doctor Con¬ 
tinued to attend him at the hospital (Joint App. 18). Tests 
made at the hospital confirmed Dr. Forester’s diagnosis land 
disclosed the presence of other disabilities (Joint App. 22-23). 
The cause of the insured’s death, on February 21, 1942, was 
coronary thrombosis (Joint App. 22), which, in the opinion 
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of Dr.. Forster, had occurred during a second, third or fourth 
attack (Joint App. 22-23). The application for reinstatement 
was signed while the insured was in the hospital, on December 
8, 1936, and in the presence of Alfred P. Cook, who affixed his 
signature thereto as a witness (Joint App. 57-58). Cook testi¬ 
fied that the insured “got out a paper such as this—got out this 
paper—and asked me to pay his insurance” (Joint App. 58), and 
that he did so (Joint App. 60-61). The witness Cook further 
testified that he knew the statements contained in the applica¬ 
tion with respect to the insured's condition of health were false; 
that he knew the insured was ill with coronary thrombosis at 
that time, and that he supposed the insured also knew that he 
was ill (Joint App. 62-63). 

The District Court decided that the defendant had estab¬ 
lished the defense of fraud (Joint App. 8), and findings of fact, 
conclusions of law, and a judgment were accordingly entered 
in favor of the United States (Joint App. 8-12). The court 
found, inter alia , that the insurance contract was reinstated 
upon an application executed by the insured, on December 8, 
1936, in which he represented to the defendant (1) that he was 
then in as good health as he was on the due date of the premium 
in default, to wit, October 1, 1936, and (2) that he had not, 
since the date his policy lapsed, suffered from any illness, been 
prevented from attending his usual occupation, or consulted a 
physician in regard to his health, when, in fact, he had, on 
December 6, 1936, been attended by a physician because of an 
attack of coronary occlusion and coronary thrombosis which he 
suffered on that date, knowledge as to the existence and charac¬ 
ter of which was communicated to him by the attending phy¬ 
sician, and on account of which he was admitted to a hospital 
for treatment, on December 7, 1936, where he was a patient on 
the date his application for reinstatement of the policy was 
executed (Joint App. 9-10). The court further found that the 
said representations made by the insured in his application of 
December 8, 1936, for the reinstatement of his insurance, were 
(1) false and known by him to be false; (2) made in reference 
to a material fact, and (3) made with the intent to deceive 
and defraud the defendant in order to induce the defendant to 


grant reinstatement of the policy of insurance, and that thJe 
reinstatement of the said policy by the defendant was granteji 
as a result of and in reliance upon the fraudulent representa¬ 
tions made by the insured in his application for reinstatement 
(Joint App. 10). | 

The court also found that on the date the Five-Year Con¬ 
vertible Term policy lapsed for non-payment of the premium 
due October 1,1936, it had no cash value which could be applied 
towards the purchase of extended insurance under the terms of 
the policy; that the “Table of Guaranteed Surrender Valuesf, 
appearing in paragraph 6 of the policy, and providing, among 
other things, for extended insurance in the amounts and for the 
periods stated therein after the policy had been in force for 
six years or more, was and is applicable only if the insured had 
converted his insurance to one of the other forms of policies 
issued by the United States at a higher rate of premium, as 
provided by paragraph 18 of the policy (Joint App. 10—llj). 

In his conclusions of law the court stated that Harry Ben¬ 
jamin Lorson, the insured, was guilty of fraud in the procure¬ 
ment of the reinstatement, on December 8, 1936, of the policy 
sued upon; that by reason of this fraud, the reinstatement 
granted by the defendant, in reliance upon the representations 
made by the insured on that date, and the subsequent renewal 
of the policy, effective July 1, 1937, were void and of no force 
and effect; that the defense of fraud was permissible under the 
provisions of Section 307 of the World War Veterans’ Act \of 

1924, as amended, and that the plaintiff was not entitled fto 

* 

recover under the policy (Joint App. 11-12). 

On this appeal it is the appellee’s contention that the trial 
court’s findings of fact and conclusions of law, under which 
essential elements of the defense of fraud were found to 
were clearly supported by the evidence, and that the judgment 
should be affirmed. 



REGULATIONS INVOLVED 


The following regulations governing the reinstatement of 
United States Government life insurance contracts were pro¬ 
mulgated by the Administrator of Veterans’ Affairs, under Ifhe 


authority of Section 5 of the World War Veterans’ Act (38 
U. S. C. A., Sec. 426), authorizing him to make regulations 
necessary to carry out the purposes of the Act: 

Provision for reinstatement, 
x 3078. * * * United States Government life in¬ 
surance which has lapsed, or may hereafter lapse, may 
be reinstated upon evidence of the insurability of the 
applicant satisfactory to the Director of the United 
States Veterans’ Bureau and under the conditions stated 
in Regulations, paragraphs 3079, 3080 * * *. 

Health Requirements. 

3079. United States Government life insurance may 
be reinstated: 

(a) Within three calendar months including the cal¬ 
endar month for which the unpaid premium was due, 
provided the applicant is in as good health as he was 
at the due date of the premium in default. 

(b) After the expiration of the three calendar months 
mentioned in clause (a) provided the applicant is in 
good health. 

Application and medical evidence. 

3080. The applicant for reinstatement of United 
States Government life insurance must furnish during 

his lifetime, and before becoming totally and perma¬ 
nently disabled, a written application signed by him 
which shall state that he is in as good health as at date of 
lapse, or that he is in good health, in accordance with the 
requirements of the particular case; and in addition the 
applicant shall furnish such evidence relative to his phy¬ 
sical condition as may he required by the director on 
• such forms as the director may prescribe * * *. 
[Italics supplied.] 

SUTOIABY OF ARGUMENT 

The essential elements of the defense of fraud in a case of 
this character, as announced in the decided cases, are (1) a 
false representation; (2) in reference to a material fact; (3) 
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made with knowledge of its falsity; (4) with the intent to de¬ 
ceive, and (5) with action taken in reliance upon the repre¬ 
sentation. The District Court, as the trier of the facts, found 
all of these elements to be present in this case, and as his find¬ 
ings were clearly supported by the evidence, the judgment 
should be affirmed. j-'( 

Contrary to appellant's contention, the policy did not have 
an extended insurance value which made the reinstatement un¬ 
necessary, as the statement obtained from the Veterans' Ad¬ 
ministration (at the trial court's direction) and the policy pro¬ 
visions make clear. Also, contrary to appellant's contention, 
the representations contained in the application for reinstate¬ 
ment were material as, under the regulations (which were a 
part of the insurance contract), the applicant was required to 
furnish such evidence relative to his physical condition as the 
Administrator required and upon the forms prescribed, in Or¬ 
der that the Administrator might determine whether the insur¬ 
ance should be reinstated. The application for reinstatement 
was on the prescribed form which contained questions the Ad¬ 
ministrator deemed necessary, and their materiality is pre¬ 
sumed as a matter of law and otherwise shown. The question 
as to whether the applicant was in as good health on the date 
of reinstatement as on the date of lapse and eligible to rein¬ 
state was for the determination of the Administrator and pot 
determinative of the issue of fraud. The insured's intention to 
deceive was clearly established, and the record evidence does not 
support appellant's contention that the insured lacked 
mental capacity to deceive. Under the statute, the policy 
be contested for fraud, and the fraud avoided the policy as 
stated and renewed. 



The District Court’s finding that the defense of fraud had 
been etablished was supported by the evidence and clearly 
correct 

I ' • 

The essential elements of the defense of fraud in a case of this 
character, as announced by the decided cases, are (1) a false 
representation; (2) in reference to a material fact; (3) made 
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with knowledge of its falsity; (4) with the intent to deceive, 
and (5) with action taken in reliance upon, the representation. 
Pence v. United States, 316 U. S. 332; rehearing denied, 316 
U. S. 712; Mutual Life Insurance Co. v. Hilton-Green, 241 U. S. 
613, 622; Claflin v. Commonwealth Ins. Co., 110 U. S. 81, 95; . 
New York Life Ins. Co. v. Fletcher, 117 U. S. 519, 533; United 
States v. Depew, 100 F. (2d) 725 (C. C. A. 10th); Hindman v. 
First Natioiud Bank, 112 Fed. 931 (C. C. A. 6th). 

The District Court, as the trier of the facts as well as the 
law, a jury having been waived, found all of the elements 
present in this case in sustaining the defense of fraud, and, as 
his findings were clearly supported by the evidence, it is sub¬ 
mitted that his ruling was correct. In order to show that the 
findings were clearly bottomed on the evidence, and that the 
case affords no ground for the contention that the findings were 
"clearly erroneous,” as the appellant is required to show under 
Rule 52 of the Federal Rules of Civil Procedure, the evidence 
will be discussed under each element found by the court. 

False representations. —The insured represented in his appli¬ 
cation for reinstatement dated December 8, 1936, that he had 
not been ill or contracted any disease, or suffered any injury, or 
been prevented by reason of ill health from attending his usual 
occupation, or consulted a physician in regard to his health, 
since the lapse of his insurance, in October 1936 (Def. Exh. 3, 
Joint App. 70-71). On the date the application for reinstate¬ 
ment was signed (December 8, 1936), the insured was then in 
the New York Post Graduate Medical School and Hospital, 
New York City, having been admitted on the preceding day, 
December 7, 1936, following an attack of coronary occlusion 
and coronary thrombosis, which he had suffered the day before 
and for which he was attended by Dr. John Wilford Forster. 
Dr. Forster diagnosed his condition as coronary thrombosis, 
and informed the insured of his diagnosis and the fact that his 
condition was serious, and urged immediate hospitalization 
(Joint App. 14, 15, 16, 17). On December 6 or 7, 1936, the 
insured was also attended by another physician, a heart 
specialist (Joint App. 16). The hospital records showed that 
he was admitted on December 7,1936, and discharged February 
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27,1937 (Joint App. 23). The witness Cook testified that the 
insured signed the application for reinstatement while in the 
hospital, on December 8,1936 (Joint App. 60). | 

This was evidence, not disputed or contradicted in any way, 
clearly supporting the trial court's finding that the insured had 
been ill and had consulted physicians in regard to his health 
since the lapse of his insurance, and that the representations in 
his application for reinstatement were false. 

Materiality. —In the absence of any evidence to the contrary, 
the representations of the insured that he had not been ill and 
had not consulted a physician regarding his health will be pre¬ 
sumed to be material, simply by reason of the fact that the 
insurer made specific inquiry with respect to these matters. 
United States v. Depew, supra; Lawrence v. Connecticut Mu¬ 
tual Life Ins. Co., 91 F. (2d) 381, 394 (C. C. A. 6th); Great 
Northern Life Ins. Co. v. Vince, 118 F. (2d) 232, 235, 236 
(C. C. A. 6th); BellaS. S. Co. v. Insurance Co. of North Ameri¬ 
ca, 5 F. (2d) 570, 572 (C. C. A. 4th); Kerr v. Union Marine 
Insurance Co., 130 Fed. 415,417 (C. C. A. 6th). 

Under the regulations governing reinstatement, which aiie a 
part of the policy, 1 the policy might be reinstated “upon Evi¬ 
dence of the insurability of the applicant satisfactory to the 
Director * * *” (paragraph 3078, Regulations and Pro¬ 
cedure, Veterans' Administration), and the applicant was re¬ 
quired to “furnish such evidence relative to his physical 
condition as may be required by the director on such forms 
as the director may prescribe * * *" (paragraph 3080, 
supra). The application for reinstatement in this case was on 
the prescribed Veterans' Administration form, and solicited the 
information as to illness, consultation with physicians, and in¬ 
ability to pursue his usual occupation. 

As stated in United States v. Depew, supra (p. 728): 

The purpose of propounding questions of the kind 
under consideration and of securing answers to them is 
to elicit relevant and material information which may 

i 

i White v. United States ; 270 U. S. 175; Lynch v. United States , 292 U. S. 
571; Wilner y. United States , 292 U. S. 571. 
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- not be disclosed by the medical examination. Such in¬ 
formation may well furnish the basis for deter min i n g 
whether further examination or inquiry should be made; 
and that being its function, it will be presumed that the 
Government took it into consideration and relied upon 
it in the issuance of the policy. An untrue represents 

| tion of that kind knowingly made is material as a matter 
of law without proof, and its submission implies an in¬ 
tent to deceive. Shaner v. West Coast Life Ins. Co., 10 
Cir., 73 F. (2d) 681. 

The materiality of the insured’s representations is, of course, 
manifest, for if he had truthfully disclosed that he had suffered 
an attack of coronary thrombosis two days before the applica¬ 
tion for reinstatement was signed, had been attended by physi¬ 
cians at that time, and was undergoing hospital treatment on 
the date of the application, the Government would have been 
supplied with much information vital to a determination as to 
whether he met the health requirements, and whether the risk 
of reinstating insurance against total permanent disability and 
death should be assumed. 

Moreover, the importance and materiality of a full disclosure 
of serious illness, consultations with physicians, and hospital 
treatment accorded during the period of lapse, is readily ap¬ 
parent where a report of a medical examiner showing the pres¬ 
ent condition does not accompany the application for reinstate¬ 
ment^ and the insurer is entirely dependent upon the 
representations made by the insured as to the condition of his 
health in determining whether the application should be ac¬ 
cepted. 

Knowledge of falsity .—The evidence likewise clearly estab¬ 
lishes knowledge on the part of the insured of the falsity of his 
representations that he had not been ill or consulted a physi¬ 
cian in regard to his health since the lapse of his insurance. As 
found by the trial court, Dr. Forster, who attended the insured 
on December 6, 1936, following the attack of coronary oc¬ 
clusion, and urged his immediate hospitalization, testified that 
he told the insured exactly what his conclusions were at the 



time he attended him and recommended hospitalization (Joint 
App. 16). In Dr. Forster's words— 

I told him he had a coronary occlusion which ac¬ 
counted for his pain. It was not indigestion, as he 
thought. I took a very serious view of it and I was 
anxious to get him to the hospital I told him that it 
might threaten his life if he would * * * (Joint 
App. 17). . ( 

Insured was, of course, well aware of his admission to the 
hospital on December 7, 1936, and of his presence there on 
December 8, 1936, when he signed the application for rep- 
statement (Joint App. 16, 23). The testimony showed that 
he objected to going to the hospital (Joint App. 17, 57, 58), 
and only did so after a second physician, a heart specialist, had 
been called in to attend him (Joint App. 16). Cook, who Wit¬ 
nessed the application on December 8,1936, and whose signa¬ 
ture appeared thereon, testified that the insured had produced 
the application and asked him to pay his insurance whilh in 
the hospital, on December 8,1936 (Joint App. 58-60); that! he 
knew the representations contained in the application were 
false; that the insured had been treated by a doctor at the 
hotel for a heart attack the day before; that the illness was 
coronary thrombosis; that he knew this condition existed when 
he and the insured signed the application for reinstatement 
(Joint App. 62), and that he supposed the insured knew he 
was sick (Joint App. 63). 

Intention to deceive. —The intention to deceive is presumed, 
as a matter of law, from the fact that the insured made the 
representations with knowledge of their falsity. Pence v. 
United States, supra; United States v. Depew, supra; Mutual 
Life Insurance Co. v. Hilton-Green, supra; Claflin v. Common¬ 
wealth Ins. Co., supra. See also, Stipcich v. Metropolitan Life 
Ins. Co., 277 U. S. 311, 316-317, in which it was pointed) out 
that “even the most unsophisticated person must know that 
in answering the questionnaire and submitting it to the insurer 
he is furnishing the data on the basis of which the company will 
decide whether, by issuing a policy, it wishes to insure mm." 



Here, the circumstances surrounding the signing of the appli¬ 
cation while hospitalized and immediately following a serious 
heart attack strongly indicate a conscious design on the part 
of the insured to deceive and accomplish the reinstatement of 
his insurance by concealing the information as to his condition 
at that time. ‘ 

Reliance .—The insurance policy was, in fact, reinstated in * 
reliance upon the insured’s representations. This is estab¬ 
lished by the undisputed testimony of an official of the Vet¬ 
eran’s Administration, who was serving as a Technical Adviser 
on Insurance (Joint App. 27, 31, 34). The witness Yokum 
testified that if the insured had answered “Yes” to the ques¬ 
tion: “Have you been ill, or contracted any disease, or suffered 
any injury, or been prevented by reason of ill health, from at¬ 
tending your usual occupation, or consulted a physician in 
regard to your health, since lapse of this insurance?”, such an 
answer would have resulted in the rejection of the application 
for reinstatement (Joint App. 31), and the insured would then 
have been required to submit to a complete medical examina¬ 
tion (Joint App. 32). 

Contrary to appellant’s contention, the policy did not have an extended 
insurance valne which made the reinstatement unnecessary 

Appellant’s contention that the policy was continued in force 
as extended insurance, making the application for reinstate¬ 
ment unnecessary, is not well founded. The question as to 
whether the policy had a cash reserve value sufficient to provide 
extended insurance arose at the trial while the witness Calla¬ 
han, an official of the Veterans’ Administration, was explaining 
the policy provisions, and appellant’s counsel was inquiring as 
to whether there were unpaid dividends which could be used 
for this purpose. (Joint App. 52-53.) In order to settle the 
matter, and to ascertain definitely whether the policy did have a 
cash reserve and an extended insurance value which would have 
made the application for reinstatement unnecessary, the wit¬ 
ness Callahan was directed by the court to obtain a statement 
from the Veterans’ Administration which would show the exact 
status of the insurance account and whether the policy had a 



reserve or extended insurance value on the date of lapse. (Joint 
App. 54, 55, 56). This was done with the consent of counsel. 
(Joint App. 56.) Such a statement was obtained and sub¬ 
mitted to the court. (Appellee’s Exh. 6, Joint App. 73-74.) 
The statement showed that the policy did not have an extended 
insurance value and was as follows: | 

Effective as of July 1,1937, the insurance was renewed 
on the five-year level premium term plan at the pre¬ 
mium rate for age 48 years under the same policy num¬ 
ber. Premiums on the monthly basis in the amount of 
$11.40 were paid to include the month of January 1942, 
and there was no lapse of the insurance during this time. 

At the time the insurance lapsed for nonpayment of 
the premium due October 1, 1936, the policy contained 
no provision for extended insurance. If the policy had 
provided for extended insurance, the reserve of $5.90 
as of October 1, 1936, would have purchased extended 
insurance in the amount of $10,000 for 19 days begin¬ 
ning October 1, 1936, and expiring October 19, 1936. 
You will note that the extended insurance would have 
expired prior to the expiration of the grace period of 
31 days. 

Dividends under this policy were paid by check to the 
insured, as follows: Year of 1928, $17.00; Year of 1929, 
$17.00; Year of 1930, $17.00; Year of 1931, $15.00; Y&u* 
of 1932, $10.00. No dividends became payable for the 
period subsequent to the policy anniversary in the year 
1932 and therefore no dividends were on deposit at any 
time. 

The records disclose that Harry Benjamin Lorson was 
granted United States Government life insurance in the 
amount of $10,000 on the five-year convertible term pjlan 
effective as of July 1, 1927, at the premium rate for age 
38 years, under policy number K 846 093. 

Premiums on the quarterly basis in the amount of 
$23.90 were paid to include the month of June 1932, and 
during this period the insurance lapsed and was rein¬ 
stated several times. 





The values as of the end of each year of the original 


L five-year term period were as follows: 



Effective as of July 1, 1932, the insurance was re- 
' newed on the five-year level premium term plan at the 
< 1 premium rate for age 43 years under the same policy 
number. Premiums on the quarterly basis in the 
amount of $27.50 were paid to include the month of 
June 1937, and during this period the insurance lapsed 
and was reinstated several times. 

It is submitted that this statement alone conclusively estab¬ 
lishes that the policy did not have an extended insurance value 
which made the application for reinstatement unnecessary. 

The policy provisions and the testimony of the witness Calla¬ 
han likewise make it clear that the Table of Guaranteed Sur¬ 
render Values, contained in the original policy, upon which the 
appellant relies, were not to be effective until the end of the 
sixth policy year, and then only in the event that the insured 
paid die higher monthly premium falling due after the 60th 
month, which the evidence clearly established that he did not 
do. Page 1 of the policy contains the following pertinent pro¬ 
vision with respect to premium payments (PI. Exh. 4, Joint 
App. 67): 

Premium. This insurance is granted in consideration 
of and subject to the terms and conditions hereinafter 
* , k set forth, and in further consideration of the payment 
of the monthly premium of $8.00 on the 1st day of each 
month for a period of sixty (60) months and thereafter 
the monthly premium of $22.50 on the 1st day of each 
succeeding month during the lifetime of the Insured 
except as hereinafter provided. 








Clause 5 of the policy, on page 2, provides that: 

Cash value, paid-up insurance, extended insurance’’ 
and policy loan provisions as follows shall be effective at 
any time after the completion of the sixth policy year, all 
values, reserves, and net single premiums being based On 
the American Experience Table of Mortality, with in¬ 
terest at the rate of three and one-half per centum per 
annum. 


The Table of Guaranteed Surrender Values, appearing on page 
2 of.the policy, shows the values at the end of the sixth year 
and thereafter based upon the payment of the increased 
monthly premium of $22.50, commencing on the 61st month. 
It was the additional premium at the end of the 60th ajnd 
following months which created the reserve permitting the 
purchase of extended insurance (Joint App. 45). 

Thus, it seems clear from the policy provisions that ihe 
Table of Guaranteed Surrender Values applied only in the 
event that the insured paid the higher monthly premium aiter 
the 60th month, and the witness Callahan gave testimony 
to this effect (Joint App. 45). He further testified that the 
insured did not pay the higher monthly premium at the end 
the 60th month, and the witness Callahan gave testimony 
on a term basis, paying a quarterly premium of $27.50, rather 
than the monthly premium of $22.50 (Joint App. 50, 52). The 
statement obtained from the Veterans’ Administration (Appel¬ 
lee’s Exh. 6, Joint App. 73-74) likewise shows that the insured 
did not pay the higher premium, but continued to pay the lower 
term rate, renewing the policy on the Five-Year Level Premium 
Term plan at the premium rate for age 43 years on July 1,1032, 
and again renewing it on the Five-Year Level Premium Term 
plan effective July 1,1937. 

The insured knew, or should have known, that the Table of 
Guaranteed Surrender Values, contained in the original policy, 
did not apply when he renewed the policy on the Five-Year 
Level Premium Term plan, as he was furnished with a Cer¬ 
tificate of Renewal each time, which expressly provided that the 
Table of Guaranteed Surrender Values did not apply to the term 


policy.' A letter was sent to him on August 24,1932 (Def. Exh. 
5, Joint App. 72), advising that his application for renewal had 
been approved, as evidenced by a Certificate of Renewal, which 
was enclosed, and his attention was invited to the fact that: 

The Certificate of Renewal provides that, the non¬ 
forfeiture provisions designated in paragraph 5 (cash 
value, paid-up insurance, extended insurance and policy 
loans) and the table of guaranteed surrender values 
shown on the second page of your policy shall be null 
1 and void since these provisions and values would only 
have become effective had you continued your policy in 
force by the payment of premiums for the sixty-first and 
subsequent months at the Ordinary Life rate for your 
attained age. [Italics supplied.] 

Hie certificate covering the renewal of the policy on July 1, 
1937, which is annexed to the policy (PI. Exh. 4, Joint App. 69), 
also contained the following provisions: 

The insurance renewed is subject to the conditions, 
benefits, and privileges contained in the policy except 
1 that any nonforfeiture provisions and any table of 
guaranteed surrender values of the policy shall be null 
and void from and after the effective date of this certifi¬ 
cate. This insurance ceases on the ending date shown 
above, and no further premium will be payable unless the 
insurance has been exchanged for some other plan of 
insurance on or before that date. 

Obviously, the appellant is not entitled to a benefit in the 
fonii of an extended insurance value, which the insured did not 
pay for dr contract for when he elected to renew the policy on 
a Five-Year Level Premium Term basis rather than to pay the 
higher premiums and take advantage of the automatic conver¬ 
sion feature 2 of the contract. 


* This automatic feature of the contract was explained by Callahan as 
follows:. 

“The reason it was called convertible term was that because it provides 
on its face that a premium shall be paid for sixty months for the convertible 
term plan and then at the end of the sixtieth month it would automatically 
become an ordinary life policy at an increased premium” (Joint App. 45). 
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Appellant’s contention that he should have the benefit of the 
Table of Guaranteed Surrender Values without maki n g the 
higher premium payments, because Section 301 of the World 
War Veterans’ Act, as amended June 24,1932, and June 1,1937|, 
permitted renewal “on the same conditions” (Appellant^ 
Br. 9), completely overlooks the fact that what the statute 
authorized were renewals on the Five-Year Level Premium 
Term plan for additional five-year periods, and that is precisely 
what the insured applied for and obtained when his contract was 
renewed as a Five-Year Level Premium Term policy in 1932 
and 1937. Until these two amendments were passed, there was 
no authority to continue the insurance on the term plan beyond 
the original five-year period, 3 and this was one of the purposes 
of the amendments. (See Callahan’s testimony—Joint App. 
45-46). Nothing in these amendments even remotely sug¬ 
gests that the policies renewed as term contracts should be 
settled on an Ordinary Life basis with values out of all propor¬ 
tions to the premiums paid. " 


The representations were required in order to reinstate 

Appellant’s contention that the representations in the ajp- 
plication were not material, because the insured was only Re¬ 
quired to show that he was in as good health on the date of re¬ 
instatement as he was on the date of lapse, and there was |no 
showing that he was not, is plainly without merit. As here¬ 
tofore pointed out, the representations were made in answer 
1 ✓ 

* Section 301 of the World War Veterans’ Act of June 7, 1924, c. 320, 43 
Stat. 624, provided that all term insurance should be converted not loiter 
than July 2, 1926, and that “All term insurance shall cease on July 2, 1&26, 
except when death or total permanent disability shall have occurred before 
July 2,1926.” By amendment to Section 301, of June 2,1926, c. 449, 44 S tat 
6S6, the time for conversion was extended to July 2, 1927, authority for 
conversion to a Five-Year Level Premium Term insurance contract was 
granted, and it was provided that all Yearly Renewable Term insurance 
should cease on July 2,1927, except, when death or total permanent disabjility 
occurred before that date. The authority to renew the Five-Year Level 
Premium Term contract for a second five-year period was contained isj the 
amendment of June 24, 1932, to Section 301, c. 276, 47 Stat. 334. The 
authority to renew the Five Year Level Premium Term contract for a second 
or third five-year period was contained in the amendment of June 1,193^7, to 
Section 301, c. 2S5, 50 Stat. 241 (38 U. S. C. A., Sec. 512). 
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to specific inquiries propounded to the insured, and they were 
material as a matter of . law. The regulations required that 
the applicant supply the desired information on the prescribed 
Veterans’ Administration forms. The question as to whether 
the insured was in as good health as at time of lapse and en¬ 
titled to reinstate his insurance was for the exclusive determina- 

• » 

tion of the Administrator of Veterans’ Affairs ( Meadows v. 
United States, 281 U. S. 271; Armstrong v. United States, 16 F. 
(2d) 387 (C. C. A. 8th); Maddox v. United States, 16 F. (2d) 
390 (C. C. A. 8th)), and in the determination of that question 
the Administrator was entitled to a full and fair disclosure of 
the information sought by him and deemed by him to be ma¬ 
terial. The issue in litigation, therefore, was whether the in¬ 
sured made fraudulent representatives, not whether he was in as 
good health as at date of lapse. As has been shown, the un¬ 
disputed evidence establishes that he did make fraudulent rep¬ 
resentations, and that they had the effect of depriving the 
Administrator of information deemed by him to be essential to 
a proper performance of his duty of determining whether the 
insurance should be reinstated. Cf. Jenkins v. United States, 
24 F. (2d) 452 (W. D. Wis.); United States v. Depew, supra; 
Stipdch v. Metropolitan Life Ins. Co., supra. 

But, even on the health issue which the appellant seeks to 
raise, it is patently clear from the evidence that, having suf¬ 
fered an attack of coronary thrombosis of a serious nature, re¬ 
quiring immediate hospitalization and absolute rest and quiet, 
following the lapse of the insurance contract and before the 
reinstatement, the insured was not in as good health on the 
date he applied for reinstatement as he was on the date the 
contract lapsed. 

‘The case of United States ex-rel. Lyons, v. Hines , Administra¬ 
tor of Veteran^ Affairs, 103 F. (2d) 737 (App. D. C.), upon 
which appellant relies, did not involve the issue of fraud and 
is not in point. The question there was whether a total dis¬ 
ability provision included in a United States Government (con¬ 
verted) contract by Act of Congress should be reinstated on a 
comparative health basis the same as the original policy, rather 
than on a good health basis, and, in holding that it should be, 
the court said, inter alia (pp. 744, 745): 
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We are of the opinion that the total disability pro¬ 
vision should be reinstated. In reaching this conclu¬ 
sion, we do not interfere with the discretion which is 
lodged in the Administrator in respect of the evidence of 
health necessary to satisfy him in the issuance of ^he 
original provision, or in the health condition under ihe 
statute and valid regulations for the purpose of rein¬ 
statement. Rather, we base our conclusion upon the 
exercised discretion in this case and his own findings 
expressly admitted. 

* * * * * 

* * * Nor do we consider that the Administrator 
may claim error in the exercise of his discretion on June 
1, 1931 in finding that the insured complied with the 
health standards under the statute and his own regula¬ 
tions. There is no fraud asserted and we cannot |see 
that there is basis for the error claimed. * * *. j 

• . I 

This was recognition of the Administrator's right to require 
evidence of health necessary to satisfy him that the insuijed’s 
condition of health permitted reinstatement under the statute 
and regulations. 

Appellant’s contention that the insured lacked the mental capacity to form 
an intent to deceive is not borne out by the evidence 

As already pointed out, the intention to deceive is presumed 
as a matter of law from the fact that the insured made the 
representations with knowledge of their falsity, and the evi¬ 
dence established both falsity and knowledge on the part of 
the insured. 

The testimony on which the appellant relies in an attempt 
to show that the insured, because of his physical and mental 
condition, did not have the mental capacity to deceive, falls far 
short of proving this to be the case. All that the testimony of 
Dr. Forster and Dr. Lee (a medical witness who had jaever 
examined or attended the insured) shows along this line is 
that the drugs administered to the insured, coupled with his 
disability, might have impaired his mental capacity or numbed 
his reasoning power (Joint App. 25), or prevented him from 
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registering mentally normal or possessing full normal under¬ 
standing (Joint App. 43). The fact that the insured might 
have had his mental capacity impaired, or been mentally sub¬ 
normal, is not evidence that he actually did not have the men¬ 
tal capacity to comprehend the nature of his acts or to deceive, 
and altogether too speculative and conjectural 4 to support, let 
alone compel, a finding that he did not have an intention to 
deceive. In any event, such testimony would not afford a basis 
for holding that the District Court’s failure to find was clearly 
erroneous, under Rule 52 of the Federal Rules of Civil Pro¬ 
cedure. 

The policy was not incontestable for fraud 

Appellant’s contention that the policy is incontestable be¬ 
cause the fraud occurred before it was last renewed, on July 1, 
1937, is clearly untenable. Under the plain terms of the stat¬ 
ute (38 U. S. C. A., Sec. 518), the contract is incontestable, 
“except for fraud * * The contest in this case was for 

fraud, and the reinstated contract having been voided by fraud 
on December 8, 1936, there was no valid contract to renew on 
July 1, 1937. Section 301 of the World War Veterans’ Act, 
as amended June 1, 1937, provided: “That at the expiration 
of any five-year period a five-year level-premium term policy 
may be renewed * * and here the policy was vitiated 
by fraud before the expiration date. 

A similar contention made in Raives v. Raives, 54 F. (2d) 
267 (C. C. A. 2d), where there was a fraudulent reinstatement 
for failure to reveal consultations with a physician, as here, 
and a subsequent conversion of the contract, was rejected, the 
court stating (p. 269): 

It is urged that the fraud, if any, only entered into 
the reinstatement of the policy, and had no effect upon 
the converted policy. We agree that the reinstate¬ 
ment of a policy for insurance is something different 
from the conversion of the insurance, but it is too plain 

4 Speculation and conjecture will not support a verdict. Penna. R. Co. v. 
Chamberlain, 288 U. S. 333; Blair v. United States, 47 F. (2d) 109 (C. C. A. 
8th). 
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for discussion that there had to be a reinstated policy 
before it could be converted, and, since the reinstate¬ 
ment of the policy must be held void because of a fraud¬ 
ulent application, .there was no valid policy to convert^ 

CONCLUSION 

As the trial court's findings were clearly supported by the 
evidence, it is respectfully submitted that the judgment shoul4 
be affirmed. 
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